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PARTIES
1)

NMC Healthcare LTD (in administration), a private limited company
incorporated in the Abu Dhabi Global Market (licence number 000004210) with
registered address at 16th Floor, WeWork Hub, 71 Al Khatem Tower, ADGM
Square, PO Box 764659, Al Maryah Island, UAE (the “Company”);

2)

Richard Fleming and Ben Cairns, the joint administrators of the Company, each a
partner of Alvarez & Marsal Europe LLP, Park House, 16 - 18 Finsbury Circus,
London, EC2M 7EB, acting as agents only, for and on behalf of the DOCA
Companies without personal liability (the “Administrators”); and

3)

the companies listed in Part I of Schedule 1 (NMC companies) (the “DOCA
Companies”).

RECITALS
(A)

On 27 September 2020, the Administrators were appointed as joint administrators of
the Administration Companies pursuant to orders of the Court.

(B)

On 27 September 2020 the AFF Financiers entered into the AFF to provide the Group
with new funding during the Administrations.

(C)

The DOCA Companies (through their Administrators) have been in negotiations with
certain of their financial creditors and the Ad Hoc Committee with the objective of
reaching an agreement for a restructuring of the Group.

(D)

The Parties have now agreed to the terms of the Restructuring (subject to the terms and
conditions of this Agreement and applicable law) and have agreed to enter into this
Agreement in order to facilitate the implementation of the Restructuring.

(E)

The DOCA Companies intend to launch the Restructuring. By entering into this
Agreement, the Consenting Unsecured Creditors have agreed to, among other things,
support the Restructuring and, where relevant, vote their Locked-up Unsecured Debt in
favour of the DOCAs (subject to the terms of this Agreement).

IT IS AGREED as follows
1

INTERPRETATION

1.1

Definitions
In this Agreement:
“Accession Letter” means a document substantially in the form set out in Schedule 3
(Form of Accession Letter);
“Ad Hoc Committee” means the informal ad hoc committee of creditors, formed for
the purposes of considering and negotiating the Restructuring, comprised of the
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creditors listed in Schedule 2 (Ad Hoc Committee) as are Party to this Agreement from
time to time;
“Ad Hoc Committee’s Advisers” means Lazard & Co., Limited as financial adviser
and Clifford Chance LLP as legal adviser, or any successor financial or legal adviser,
to the Ad Hoc Committee in respect of the Restructuring;
“Administration Companies” means the companies listed at Part II of Schedule 1
(NMC companies);
“Administrations” means the administrations of the Administration Companies
pursuant to an order of the Court dated 27 September 2020;
“Advisers” means the Company’s Advisers and the Ad Hoc Committee’s Advisers;
“AFF” means the CTA and all other Finance Documents (as defined in the CTA);
“AFF Agent” has the meaning given to the term “Global Facility Agent” in the CTA;
“AFF Debt” means all present and future monies, debts, claims and liabilities due,
owing or incurred from time to time by any debtor or other obligor under or in
connection with the AFF (in each case, whether alone or jointly, or jointly and severally,
with any other person, whether actually or contingently, and whether as principa l,
surety or otherwise);
“AFF Election Date” means the date falling eight (8) Business Days prior to the
Launch Date or, if the Administrators give written notice to the AFF Agent that the
DOCA Launch Date will occur prior to the Launch Date, the date falling eight (8)
Business Days prior to the DOCA Launch Date;
“AFF Exit Instruments” has the meaning given to that term in the CTA;
“AFF Financier” has the meaning given to the term “Financier” in the CTA;
“Affiliate” means, with respect to a person, any other person who, directly or indirectly,
is in control of, or controlled by, or is under common control with, such person and, for
the purposes of this definition, “control” shall mean the power, direct or indirect, to (a)
vote on more than 50 per cent, of the instruments having ordinary voting power for the
election of directors or equivalent officers of such person, or (b) direct or cause the
direction of the management and policies of such person whether by contract or
otherwise;
“Agreed Form” means, with respect to any document, agreement, instrume nt,
announcement, consent, notice, or other written material, a form and substance which
each of (a) the Company; and (b) the Ad Hoc Committee have confirmed in writing is
acceptable to them;
“Agreed Proportion” has the meaning given to that term in the CTA;
“Allocated EPM Value” means the value allocated to each of the DOCA Companies,
pursuant to the EPM at the time that the relevant calculation is performed;
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“Authorisation” means any authorisation, consent, approval, resolution, licence,
exemption, filling, notarisation or registration;
“Business Day” means a day (other than a Friday, Saturday or a Sunday) on which
banks are open for general business in London and the United Arab Emirates;
“Company’s Advisers” means:
(a)

Perella Weinberg UK Limited as financial adviser to the Company;

(b)

Kirkland & Ellis International LLP as legal adviser to the Company;

(c)

Quinn Emanuel Urquhart & Sullivan, LLP as legal adviser to the Company; and

(d)

Global Advocacy and Legal Counsel as legal adviser to the Company,

or any successor financial or legal adviser to the Company;
“Confirmation Meeting” has the meaning given to that term in the Term Sheet;
“Consent Fee” means, with respect to a Consent Fee Creditor, the amount, payable in
cash by Holdco, determined in accordance with the following formula:
𝐴 𝑥 0.375%,
where:
A = the face value of the Exit Instruments allocated to such Consent Fee Creditor
(excluding, for the avoidance of doubt, any AFF Exit Instruments issued to that Consent
Fee Creditor in its capacity as an AFF Financier) in accordance with the EPM;
“Consent Fee Creditor” means any Unsecured Creditor that is a Party to this
Agreement on the Consent Fee Deadline;
“Consent Fee Deadline” means 23.59 (Abu Dhabi time) on 28 May 2021, or such later
time as the Company, having consulted with the Ad Hoc Committee, may in writing
notify to the Consenting Unsecured Creditors;
“Consenting AFF Financiers” means any person who has become a Consenting AFF
Financier in accordance with Clause 3 (Accessions to the Agreement) or Clause 6
(Transfer Restrictions), unless they have ceased to be a Consenting AFF Financier in
accordance with the provisions of this Agreement;
“Consenting Creditors” means the Consenting
Consenting AFF Financiers;

Unsecured Creditors and the

“Consenting Unsecured Creditors” means any person who has become a Consenting
Unsecured Creditor in accordance with Clause 3 (Accessions to the Agreement) or
Clause 6 (Transfer Restrictions), unless they have ceased to be a Consenting Unsecured
Creditor in accordance with the provisions of this Agreement;
“Court” means the courts of the Abu Dhabi Global Market;
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“CTA” means the common terms agreement, dated 27 September 2020, as amended
and restated from time to time, including pursuant to global amendment and restatement
agreements dated 1 October 2020 and 16 December 2020, between, among others, the
Company, the original commercial financiers and the original murabaha term facility
participants;
“Debt” means any Unsecured Debt or AFF Debt;
“Debt Documents” means: (i) any and all documents giving rise to an obligation in
relation to the Unsecured Debt; and (ii) the AFF;
“Deloitte” means Deloitte Professional Services (DIFC) Limited;
“Deloitte EPM Report” means the report by Deloitte regarding the EPM, made
available to the Unsecured Creditors by Deloitte, pursuant to the engagement letter
between the Company and Deloitte and dated 14 October 2020 (including any
addendums thereto);
“DOCAs” means the deeds of company arrangement to be proposed by the DOCA
Companies pursuant to Chapter 8 of Part 1 of the Insolvency Regulations, in each case
on terms consistent with the Term Sheet and for the purpose of implementing the
Restructuring;
“DOCA Circular” means in respect to each DOCA Company, the documents delivered
to the creditors of that DOCA Company, giving notice of a DOCA Resolution Date and
explaining the terms of the DOCA, including the Opco Finance Documents and the
Holdco Finance Documents;
“DOCA Launch Date” means the date on which a DOCA Circular is delivered to the
creditors of the relevant DOCA Company;
“DOCA Resolution” means a resolution of a company’s creditors as to whether to
implement a DOCA, considered pursuant to Section 65(2) of the Insolvenc y
Regulations;
“DOCA Resolution Date” means, as applicable, the date of the deadline for submitting
votes on a DOCA Resolution or the date of a meeting of a DOCA Company’s creditors
to vote on a DOCA, convened pursuant to Section 65(2) of the Insolvency Regulatio ns,
as specified in the relevant DOCA Company’s DOCA Circular;
“Enforcement Action” means any action of any kind to:
(a)

demand payment, declare prematurely due and payable or otherwise seek to
accelerate payment of all or any part of any Unsecured Debt, including the
making of any declaration that any Unsecured Debt is payable on demand;

(b)

designate an early termination date under any document evidencing a derivative
transaction (including in relation to any hedging relationship) or terminate, or
close out any transaction under any document evidencing a derivative
transaction (including in relation to any hedging relationship), prior to its stated
maturity, or demand payment of any amount which would become payable on
or following an early termination date or any such termination or close-out;
5

(c)

recover, or demand cash cover in respect of, all or any part of any indebtedness
owed by any member of the Group (including by exercising any set-off, account
combination or payment netting against any member of the Group, save as
required by law);

(d)

exercise or enforce any right under any guarantee or any right in respect of any
mortgage, charge, pledge, lien or other security interest securing any obligatio n
of any person or any other agreement or arrangement having a similar effect, in
each case granted in relation to (or given in support of) all or any part of any
indebtedness owed by any member of the Group;

(e)

apply or petition for (or take or support any other step which may lead to) any
corporate action, legal process (including legal proceedings, execution, distress
and diligence) or other procedure or step being taken in relation to any member
of the Group entering into Insolvency Proceedings other than the
Administrations; or

(f)

sue, claim or institute or continue any legal process (including legal
proceedings, execution, distress and diligence) against any member of the
Group, in any jurisdiction, other than any steps taken to submit proofs of debt
in the Administrations;

“Enforcement Date” has the meaning given to that term in the CTA;
“EPM” means the entity priority model as described in the Term Sheet;
“Exit Instruments” has the meaning given to that term in the Term Sheet;
“Group” means the Company and each of its direct and indirect subsidiaries;
“Holdco” means a newly incorporated holding company established by, or on behalf
of one or more members of the Ad Hoc Committee for the purposes of acquiring the
operating business and assets of the DOCA Companies pursuant to the Restructuring;
“Holdco Facilities” has the meaning given to that term in the Term Sheet;
“Holdco Finance Documents” means all documents, agreements and instrume nts
recording or giving effect to the Holdco Facilities, all documents creating or evidencing
any security in relation thereto, and all other documents designated as a ‘Finance
Document’ thereunder;
“Insolvency Proceedings” means the appointment of an administrator (other than in
respect of the Administrations), liquidator, provisional liquidator, receiver,
administrative receiver or similar officer in respect of the Company or any member of
the Group or the winding up, liquidation, provisional liquidation, dissolutio n,
administration, reorganisation, composition, compromise, or arrangement of or with the
Company or any member of the Group or any equivalent or analogous appointment or
proceedings under the law of any other jurisdiction;
“Insolvency Regulations” means the Abu Dhabi Global Market Insolvenc y
Regulations 2015;
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“Intragroup Services” means goods and services that, in the opinion of the
Administrators (acting reasonably), are provided in the normal course of business by
any of the DOCA Companies to any of the other DOCA Companies or Holdco or its
Affiliates (as the case may be);
“Intragroup Services Cost” means the cost of providing the Intragroup Service plus a
margin of 10 per cent.;
“Launch Date” means 31 July 2021;
“Locked-up Unsecured Debt” means, at any time, in relation to a Consenting
Unsecured Creditor, the aggregate amount of:
(a)

Unsecured Debt held by the Consenting Unsecured Creditor as at the date on
which it became a Consenting Unsecured Creditor; and

(b)

any additional Unsecured Debt purchased or otherwise acquired by the
Consenting Unsecured Creditor after the date on which it became a Consenting
Unsecured Creditor,

in each case, to the extent not reduced or transferred by that Consenting Unsecured
Creditor in accordance with this Agreement;
“Longstop Date” means 23:59 on 30 November 2021 or such later date as may be
agreed in writing by the Company and the Ad Hoc Committee ;
“Majority Consenting Creditors” means the Consenting Unsecured Creditors whose
Locked-up Unsecured Debt in respect of the DOCA Companies, as calculated by the
Administrators (acting reasonably), constitutes, in aggregate, greater than 50 per cent.
of the Locked-up Unsecured Debt in respect of the DOCA Companies of all the
Consenting Unsecured Creditors;
“Material Adverse Effect” means a material adverse effect on:
(a)

the financial condition, assets or business of the DOCA Companies or the
consolidated financial condition, assets or business of the Group taken as a
whole; or

(b)

the validity or enforceability of any Restructuring Document;

“Minimum Allocated EPM Value” means 85 per cent. of the Allocated EPM Value
attributable to the Original DOCA Companies;
“Notes” means :
(a)

the US$400m certificates due 2023 of NMC Healthcare Sukuk Limited (in its
capacity as issuer and in its capacity as trustee, as applicable, the “Sukuk
Trustee”) constituted by a trust deed dated 21 November 2018 entered into
between (among others) the sukuk trustee, the Company as obligor and Citibank
N.A., London Branch as the delegate of the sukuk trustee; and
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(b)

the $450m 1.875% senior unsecured guaranteed convertible bonds due 2025
issued by NMC Health (Jersey) Limited constituted by a trust deed dated 30
April 2018;

“Opco Facilities” has the meaning given to that term in the Term Sheet;
“Opco Finance Documents” means all documents, agreements and instrume nts
recording or giving effect to the Opco Facilities, all documents creating or evidencing
any security in relation thereto, and all other documents designated as a ‘Finance
Document’ thereunder;
“Original DOCA Companies” means the DOCA Companies as at the date of this
Agreement;
“Parties” means the Company, Administrators, DOCA Companies, and Consenting
Creditors;
“Pre-Commencement Debt Claim/Entitlement Waiver & Release Notice” has the
meaning given to that term in the CTA;
“Qualified Market-maker” means an entity that:
(a)

holds itself out to the public or the applicable private markets as standing ready
in the ordinary course of business to purchase from customers, and sell to
customers, debt; and

(b)

is, in fact, regularly in the business of making a two-way market in debt;

“Requisite Majorities” means the requisite majorities to approve a deed of company
arrangement as described in paragraph 32 of Schedule 6 of the Insolvency Regulatio ns;
“Reservations” means:
(a)

the principle that equitable remedies may be granted or refused at the discretion
of a court and the limitation of enforcement by laws relating to insolve nc y,
reorganisation, moratorium and other similar laws relating to or limiting
creditors’ rights generally or by equitable principles relating to enforceability;

(b)

the time barring of claims under any applicable limitation law (including the
Limitation Act 1980 and the Foreign Limitation Periods Act 1984), the
possibility that an undertaking to assume liability for or indemnify a person
against non-payment of UK stamp duty may be void and defences of set-off or
counterclaim; and

(c)

similar principles,
jurisdiction;

rights and defences under the laws of any relevant

“Restructuring” means the proposed restructuring of the financial indebtedness of the
DOCA Companies, the principal terms of which are set out in the Term Sheet;
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“Restructuring Completion Date” means the final date on which the Restructur ing
Documents are unconditionally effective in accordance with their respective terms and
the Restructuring has been implemented;
“Restructuring Documents” means this Agreement and all documents, agreements
and instruments necessary or desirable to implement and complete the Restructuring in
accordance with this Agreement and the Term Sheet, including:
(a)

each DOCA;

(b)

each DOCA Circular;

(c)

Holdco Finance Documents; and

(d)

Opco Finance Documents.

“Restructuring Milestones” means:
(a)

on or before 14 May 2021, the Company causes the Deloitte EPM Report to be
made available to Unsecured Creditors, subject to entry into customary hold
harmless letters and such other reasonable and commercially practicable
conditions as may be stipulated by Deloitte;

(b)

on or before 15 June 2021, the Administrators deliver written notice to all
Consenting Creditors that, in the opinion of the Administrators (acting
reasonably), Unsecured Creditors representing the Requisite Majorities in
respect to DOCA Companies that represent at least the Minimum Allocated
EPM Value have executed or acceded to this Agreement, as Consenting
Unsecured Creditors;

(c)

on or before the AFF Election Date, Rolled Up Facilities Elections to receive
AFF Exit Instruments have been made, in accordance with Clause 4.7
(Undertakings by the Consenting AFF Financiers) of this Agreement, in respect
to at least 70 per cent. of the Rolled Up Facility Commitments;

(d)

on or before the date falling one (1) Business Day after the AFF Election Date,
each DOCA, each DOCA Circular, the Holdco Finance Documents and the
Opco Finance Documents are all in Agreed Form;

(e)

on or before the Launch Date, the DOCA Launch Date has occurred with respect
to each DOCA Company; and

(f)

on the DOCA Resolution Date (or if there is more than one DOCA Resolutio n
Date, the last DOCA Resolution Date to occur), DOCA Resolutions are
approved for DOCA Companies that represent at least the Minimum Allocated
EPM Value;

“Rolled Up Advance Unilateral Waiver Notice” has the meaning given to that term
in the CTA;
“Rolled Up Facilities Election” has the meaning given to that term in Clause 4.7
(Undertakings by the Consenting AFF Financiers);
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“Rolled Up Facility Commitments ” has the meaning given to that term in the CTA;
“Security” means a mortgage, charge, pledge, lien or other security interest securing
any obligation of any person or any other agreement or arrangement having a similar
effect;
“Super Majority Consenting Creditors” means the Consenting Unsecured Creditors
whose Locked-up Unsecured Debt in respect of the DOCA Companies, as calcula ted
by the Administrators (acting reasonably), constitutes in aggregate, at least 66 ⅔ per
cent, of the Locked-up Unsecured Debt in respect of the DOCA Companies, of all the
Consenting Unsecured Creditors;
“Term Sheet” means the term sheet set out in Schedule 4 (Term Sheet);
“Termination Date” means the date on which this Agreement is terminated in
accordance with Clause 8 (Termination);
“Transfer” has the meaning given to that term in Clause 6.1 (Transfer Restrictions);
“Unsecured Creditor” means a person who is entitled to prove in the administra tio n
of a DOCA Company for an Unsecured Debt or to provide details of debt claimed in
order to vote on a DOCA; and
“Unsecured Debt” means all present and future monies, debts, claims and liabilities
due, owing or incurred on or before the date of the Administration of a DOCA Company
which is not subject to Security (other than to the extent that such Security is of a lesser
value than the relevant monies, debts, claims and liabilities due, owing or incurred ) or
a Preferential Debt (as such term is defined in the Insolvency Regulations), in each case,
whether alone or jointly, or jointly and severally, with any other person, whether
actually or contingently, and whether as principal, surety or otherwise and which
excludes for the avoidance of doubt any AFF Debt.
1.2

Construction
In this Agreement, unless a contrary indication appears or the context otherwise
requires:
(a)

singular includes plural and vice versa;

(b)

a reference to a Clause, Sub-Clause or Schedule is a reference to a clause or
sub-clause of, or a schedule to, this Agreement;

(c)

the headings and recitals in this Agreement do not affect its interpretation;

(d)

a reference to a provision of law is a reference to that provision as extended,
applied, amended or re-enacted and includes any subordinate legislation;

(e)

a reference to a regulation includes any regulation, rule, official directive,
request or guideline (whether or not having the force of law but, if not having
the force of law, being of a type with which any person to which it applies is
accustomed to comply) of any governmental, inter-governmental or
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supranational body, agency, department or regulatory, self-regulatory or other
authority or organisation;

1.3

2

(f)

a reference to any document is a reference to that document as amended,
supplemented, novated, extended or restated;

(g)

a reference to “guarantee” means any guarantee, letter of credit, bond,
indemnity or similar assurance against loss, or any obligation, direct or indirect,
actual or contingent, to purchase or assume any indebtedness of any person or
to make an investment in or loan to any person or to purchase assets of any
person where, in each case, such obligation is assumed in order to maintain or
assist the ability of such person to meet its indebtedness;

(h)

a reference to “indebtedness” includes any obligation (whether incurred as
principal or as surety) for the payment or repayment of money, whether present
or future, actual or contingent;

(i)

a reference to a “person” includes any individual, firm, company, corporation,
unincorporated association, governmental body, state or agency of a state or any
association, trust, fund, joint venture, consortium or other partnership (whether
or not having separate legal personality);

(j)

a reference to a “representative” includes a person’s firm, employer, partners,
agents, employees, and any other person acting on behalf and with the authority
of a party;

(k)

a reference to a Party or any other person includes its successors in title,
permitted assigns and permitted transferees; and

(l)

a reference to a time of day is a reference to the time in Abu Dhabi.

Third party rights
(a)

Unless otherwise expressly provided in this Agreement, a person who is not a
Party may not enforce any term of this Agreement under the Contracts (Rights
of Third Parties) Act 1999.

(b)

No consent of any third party is required for any amendment (including any
release or compromise of any liability) or termination of this Agreement.

EFFECTIVENESS
This Agreement shall become effective and binding on:
(a)

each DOCA Company and Administrator upon execution of this Agreement by
that DOCA Company or Administrator; and

(b)

any other person permitted by this Agreement, and such person shall become a
Consenting Creditor, upon delivery by that person of a duly completed and
executed Accession Letter in accordance with Clause 3 (Accessions to the
Agreement) or Clause 6 (Transfer Restrictions).

11

3

ACCESSIONS TO THE AGREEMENT
An Unsecured Creditor or AFF Financier who is not a Consenting Creditor may accede
to this Agreement in respect of all (but not less than all) the Debt of which such person
is an Unsecured Creditor or AFF Financier (where such Debt is not already Locked-Up
Unsecured Debt or AFF Debt subject to the terms of this Agreement and after taking
into account any pending transfers) by delivering a duly completed and executed
Accession Letter to the Company and the Company’s Advisers. On delivery of such an
Accession Letter:
(a)

this Agreement shall be read and construed as if such acceding entity was a
Party to this Agreement from the date of the relevant Accession Letter;

(b)

the acceding person is deemed to have confirmed that the representations and
warranties set out in Clause 9 (Representations and Warranties) are true and
correct in relation to it as at the date of the delivery of the relevant Accession
Letter; and

(c)

the acceding person agrees to be bound by the terms of this Agreement.

4

GENERAL UNDERTAKINGS

4.1

Support for the Restructuring
(a)

Subject to Clause 7 (Limitations) and until the Termination Date, the DOCA
Companies and each Consenting Unsecured Creditor shall (and the Company
shall use reasonable endeavours to procure that each member of the Group, to
the extent applicable, shall) promptly take all actions reasonably necessary in
order to support, facilitate, implement, consummate or otherwise give effect to
all or any part of the Restructuring, provided such action is not substantia lly
inconsistent with this Agreement, the Term Sheet taken as a whole, or any other
Restructuring Document, including, at the request of the Company:
(i)

voting to approve any DOCA in respect of which they hold Lock-up
Unsecured Debt;

(ii)

providing to the Company, the Ad Hoc Committee, or their respective
Advisers (to the extent relevant), all information which may reasonably
be necessary or desirable to support, facilitate, implement or otherwise
give effect to the Restructuring;

(iii)

executing and delivering, within any applicable or reasonably requested
time period, any document (including any further voting support
agreement or lock-up agreement), and giving any notice, confirmatio n,
consent, order, proxy, instruction or direction, and making any
application or announcement, which, in each case, may reasonably be
necessary or desirable to support, facilitate, implement or otherwise give
effect to the Restructuring;

(iv)

providing confirmation in a form acceptable to the Party requesting the
confirmation (acting reasonably) that it fully supports the Restructur ing
and opposes any action that might prejudice the Restructuring;
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(v)

preparing and filing for any legal process or proceedings to which it is a
party, and supporting petitions or applications to any court, in each case
which are contemplated by the Term Sheet any other Restructur ing
Document or which are reasonably necessary or desirable to support,
facilitate, implement, consummate or otherwise give effect to the
Restructuring, including the DOCAs;

(vi)

promptly voting (or instructing any proxy or causing any other relevant
person to vote, to the extent it is legally entitled to instruct that person
to vote), and exercising any powers (including voting powers) or rights
available to it (including in any board, shareholders’ or creditors’
meeting, or in any other process requiring voting or approval), in each
case irrevocably and unconditionally in favour of:
(A)

any matter requiring approval under the Debt Documents,
including instructing any agent or similar person (as applicable)
to take such action or to refrain from taking such action; and

(B)

any other matter requiring a resolution, instruction, waiver,
consent, amendment or other approval under any documentatio n
relating to the Restructuring, including in relation to the DOCAs
or any analogous process or proceedings in any jurisdiction,

in each case, if reasonably necessary or desirable to support, facilitate,
implement, consummate or otherwise give effect to the Restructuring;

(b)

(vii)

instructing relevant advisers to support petitions or applications to any
court to facilitate, implement, consummate or otherwise give effect to
the Restructuring, as reasonably necessary in order to give effect to the
Restructuring;

(viii)

in the case of each of the DOCA Companies, using (and, as applicable,
procuring that any relevant member of the Group use) its reasonable
endeavours to take, or assist in the taking of, any and all reasonable steps
to obtain any Authorisation reasonably required for the Restructur ing;
and

(ix)

maintaining in full force and effect any necessary Authorisation required
under any applicable law or regulation of a relevant jurisdiction to:
(A)

enable it to perform its obligations under the Restructur ing
Documents; and

(B)

ensure the legality, validity, enforceability or admissibility in
evidence in the relevant jurisdictions of any Restructur ing
Document to which it is or will be a party, subject to any
applicable Reservations.

Subject to Clause 7 (Limitations), none of the DOCA Companies nor any
Consenting Unsecured Creditor shall (and the Company shall use reasonable
endeavours to procure that no member of the Group shall) intentionally take,
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encourage, assist or support (or procure that any other person takes, encourages,
assists or supports) any action which would, or would reasonably be expected
to, breach or be inconsistent with this Agreement, the Term Sheet taken as a
whole, or any other Restructuring Document, or frustrate, delay, impede or
prevent the implementation or consummation of the Restructuring, including:
(i)

opposing the making of any temporary restraining order, or other similar
injunctive relief, necessary or desirable to implement or consummate the
Restructuring;

(ii)

challenging, objecting to, encouraging or supporting any challenge or
objection to any terms of the DOCAs, any scheme of arrangeme nt,
consent solicitation, company voluntary arrangement, deed of company
arrangement, alternative restructuring or any other step proposed to
support, facilitate, implement, consummate or otherwise give effect to
all or any part of the Restructuring;

(iii)

commencing, taking, supporting or actively assisting (or requesting,
instructing or procuring that any other person commence, take, support
or actively assist) any judicial, arbitration, regulatory proceedings or any
other action inconsistent with the terms of this Agreement or the Term
Sheet, or any other Restructuring Document, which would, or would
reasonably be expected to:
(A)

be inconsistent with, or otherwise delay, impede, frustrate, or
prevent the implementation of the Restructuring; or

(B)

breach or be inconsistent with any term of the Term Sheet (taken
as a whole) or any other Restructuring Document,

including supporting, negotiating or preparing any alternative
restructuring, refinancing, recapitalisation, arrangement, composition or
other procedure, in respect of any member of the Group, that is
inconsistent with the Term Sheet (taken as a whole) or any other
Restructuring Document, or
(iv)

voting (or instructing its proxy or other relevant person to vote, to the
extent it is legally entitled to instruct that person to vote) in favour of
any deed of company arrangement, scheme of arrangement, company
voluntary
arrangement,
application,
compromise,
insolve nc y
proceeding, alternative restructuring, refinancing, recapitalisatio n,
amendment, waiver, consent or other proposal which would:
(A)

be inconsistent with, or otherwise delay, impede, frustrate, or
prevent the implementation of the Restructuring; or

(B)

breach or be inconsistent with any term of the Term Sheet (taken
as a whole) or any other Restructuring Document.
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4.2

4.3

Agreed Form of Restructuring Documents
(a)

The Company and the Ad Hoc Committee will, in respect of the Restructur ing
Documents to which it is proposed that the Consenting Unsecured Creditors will
be a party (and, where necessary, the Company shall use reasonable endeavours
to procure that the relevant members of the Group shall) enter into negotiatio ns
in good faith with a view to agreeing the forms of such Restructur ing
Documents as soon as reasonably practicable in a form consistent in all material
respects with the Term Sheet (taken as a whole) in order to implement and
consummate the Restructuring as soon as possible.

(b)

Each Party acknowledges that the Term Sheet sets out the key terms of the
Restructuring and agrees that the Company and Ad Hoc Committee may
together determine the precise terms of the Restructuring Documents, provided
that the Restructuring Documents are consistent with the Term Sheet.

Potential impediments to the Restructuring
Subject to Clause 7 (Limitations) and until the Termination Date:
(a)

(b)

4.4

each Party shall (and the Company shall use reasonable endeavours to procure
that each member of the Group shall) promptly notify the Company and the
Administrators of any matter or circumstance which it knows would reasonably
be expected to be, a material impediment to the implementation or
consummation of the Restructuring, unless:
(i)

any other person has already notified the Company and the
Administrators of any such matter or circumstance; or

(ii)

such notification would breach any applicable law, rule, or regulatio n,
or the rules of any relevant stock exchange or governmental or other
regulatory or self-regulatory authority; and

the Company and the Administrators shall promptly disclose to the Ad Hoc
Committee (i) that they are aware of or have received notice of any matter or
circumstance referred to in sub-Clause (a) above and (ii) such details of the
matter or circumstance referred to in sub-Clause (a) above as may be requested
by the Ad Hoc Committee acting reasonably.

Restrictions on enforcement
Until the Termination Date, no Party (other than a Consenting AFF Financier in its
capacity as a Consenting AFF Financier) may:
(a)

take, or continue, any Enforcement Action;

(b)

direct, assist, or encourage (or procure that any other person directs, assists, or
encourages) any other person to take any Enforcement Action; or

(c)

vote, or allow any proxy appointed by it to vote, or instruct any other person to
vote, in favour of any Enforcement Action,
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except with the prior consent of the Company and only to the extent necessary or
desirable to implement or consummate all or any part of the Restructuring.
4.5

Notification of breaches
Subject to Clause 7 (Limitations) and until the Termination Date, each Party shall
promptly notify the Company and the Administrators of:

4.6

(a)

any representation or statement made or deemed to be made by it under this
Agreement which is or proves to have been incorrect or misleading in any
material respect when made or deemed to be made; and

(b)

the details of any breach by it of any undertaking given by it under this
Agreement.

Additional undertakings by the Consenting Unsecured Creditors
Each Consenting Unsecured Creditor:

4.7

(a)

acknowledges and submits to the jurisdiction of the Court in respect of the
DOCAs in its execution of this Agreement;

(b)

shall, within four (4) Business Days of a written request by the Company, notify
the Company of the amount of its Locked-up Unsecured Debt and the Company
shall notify the Ad Hoc Committee of the aggregate amount of the Locked-up
Unsecured Debt within a reasonable time thereafter; and

(c)

shall promptly notify the Company of any increase or decrease in the amount of
its Locked- up Debt, in accordance with Clause 6 (Transfer Restrictions) (and
the Company shall notify the Ad Hoc Committee of the amount of the aggregate
amount of the Locked-up Unsecured Debt within a reasonable time thereafter).

Undertakings by the Consenting AFF Financiers
(a)

Each Consenting AFF Financier will, on or prior to the AFF Election Date:
(i)

notify the Company of the amount of its Rolled Up Facility
Commitments it will settle in AFF Exit Instruments under clause 6.5 of
the CTA; and

(ii)

deliver a Pre-Commencement Debt Claim/Entitlement Waiver &
Release Notice and a Rolled Up Advance Unilateral Waiver Notice in
accordance with the terms of the CTA,

(the notification and delivery described in sub-clauses (i) and (ii) above being,
a “Rolled Up Facilities Election”).
(b)

Any Rolled Up Facilities Election made under Clause 4.7(a) above will be
immediately deemed ineffective and will be terminated if:
(i)

prior to the final DOCA Resolution Date occurring:
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4.8

(A)

this Agreement is terminated in accordance with Clause 8
(Termination) other than on the occurrence of the Restructur ing
Completion Date; or

(B)

an Enforcement Date occurs; or

(ii)

the relevant DOCA Resolution Dates having occurred, DOCA
Resolutions are not approved by DOCA Companies that represent at
least the Minimum Allocated EPM Value; or

(iii)

DOCAs proposed by DOCA Companies that represent at least the
Minimum Allocated EPM Value are not executed by the Administrato rs.

Additional undertakings by the DOCA Companies
Without limiting the generality of any of the foregoing, until the Termination Date:
(a)

Subject to Clause 4.8(b) below, each DOCA Company shall do all such things
as may be necessary or desirable to enter into and perform its obligations under
its respective DOCA as soon as reasonably practicable and in good time for the
Restructuring to complete as soon as possible; and

(b)

No DOCA Company shall propose any deed of company arrangement other
than a DOCA, nor shall it enter into any other form of transaction or
arrangement which is or could reasonably be expected to be inconsistent or
incompatible with the Restructuring.

(c)

Any DOCA Company in respect of which a DOCA Launch Date does not occur,
a DOCA Resolution is not approved, or that ceases to be a Party to this
Agreement, shall continue to provide Intragroup Services to another DOCA
Company, Holdco or Holdco’s Affiliates (as applicable) at the Intragroup
Services Cost payable by the recipient of such Intragroup Services for a
commercially reasonable period, as determined by the Administrators (acting
reasonably), and in any event until no later than the earlier of:
(i)

the termination of the Administration of the relevant DOCA Company
providing the Intragroup Services (as extended pursuant to a DOCA
Company’s DOCA if applicable); and

(ii)

the one year anniversary of the date of this Agreement,

or such later date as is agreed in writing by the Administrators and Holdco.
5

CONSENT FEE

5.1

The Parties shall procure that the Restructuring Documents set out that each Consent
Fee Creditor receives a Consent Fee on or as soon as reasonably practicable after the
Restructuring Completion Date.
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5.2

For the avoidance of doubt:
(a)

the Consent Fee shall only be payable in respect to the Unsecured Debt which
is admitted for voting purposes in relation to a DOCA in accordance with
Schedule 6 of the Insolvency Regulations;

(b)

no Consent Fee shall be payable in respect of any AFF Debt; and

(c)

no Consent Fee shall be payable if the Restructuring Completion Date does not
(for any reason) occur; and

(d)

the Consent Fee shall not be an administration expense of any Administra tio n
Company.

6

TRANSFER RESTRICTIONS

6.1

Subject to Clause 7 (Limitations) and Clause 9.1 (Representations and warranties of
each Consenting Creditor), from the date of this Agreement until the Termination Date
no Consenting Creditor may sell, transfer, assign, novate or otherwise dispose of all or
any part of its Locked-up Unsecured Debt or AFF Debt (as applicable) or its rights or
obligations under this Agreement (a “Transfer”) except in accordance with Clause 6.2.

6.2

Subject to Clause 6.3, a Transfer will only be effective if:
(a)

(b)

in respect to a transfer of any Locked-up Unsecured Debt by a Consenting
Unsecured Creditor:
(i)

the transferee is either a Consenting Creditor or has first agreed to be
bound by the terms of this Agreement as a Consenting Creditor by
acceding to this Agreement by delivering to the Company and the
Administrators a duly completed and signed Accession Letter;

(ii)

the transferor provides written notice to the Company and the
Administrators, stating the aggregate principal amount of Locked-up
Unsecured Debt that it will hold following the Transfer (if any); and

(iii)

the transferee provides written notice to the Company and the
Administrators, stating the aggregate principal amount of Locked-up
Unsecured Debt that it will hold following the Transfer; and

in respect to a transfer by a Consenting AFF Financier:
(i)

the transferee is either a Consenting Creditor or has first agreed to be
bound by the terms of this Agreement as a Consenting Creditor by
acceding to this Agreement by delivering to the Company and the
Administrators a duly completed and signed Accession Letter; and

(ii)

if such Consenting AFF Financier becomes a Consenting AFF Financier
as a result of its becoming a transferee in the AFF Debt on or after the
transferor has made a Rolled Up Facilities Election, it will make the
same Rolled Up Facilities Election in respect of the Agreed Proportion
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of the AFF Exit Instruments as included in the Rolled Up Facilities
Election of the transferor.
6.3

A Consenting Creditor may effect a Transfer of Locked-up Unsecured Debt or AFF
Debt (as applicable) to a Qualified Market-maker if such Qualified Market-maker has
the purpose and intent of acting as a Qualified Market-maker in respect of the relevant
Locked-up Unsecured Debt or AFF Debt (as applicable), in which case such Qualified
Market-maker shall not be required to accede to this Agreement or otherwise agree to
be bound by the terms and conditions of this Agreement in respect of such Locked-up
Unsecured Debt or AFF Debt, provided that:
(a)

the relevant Consenting Creditor shall make such Transfer conditional on any
person to whom the relevant Locked-up Unsecured Debt or AFF Debt (as
applicable) is transferred by the Qualified Market-maker either:
(i)

being a Consenting Creditor; or

(ii)

agreeing to execute and deliver an Accession Letter,

and shall certify to the Company that it has made its Transfer so conditional;
(b)

the Qualified Market-maker in fact effects a Transfer of the relevant Locked-up
Unsecured Debt or AFF Debt within four (4) Business Days of the settleme nt
date in respect of its acquisition of Locked-up Unsecured Debt or AFF Debt to
a Consenting Creditor or a transferee who executes and delivers an Accession
Letter (as the case may be); and

(c)

no such Transfer is made within six (6) Business Days of the date of any DOCA
Resolution Date or any analogous meeting necessary or desirable to impleme nt
or consummate the Restructuring.

6.4

Subject to Clause 6.3, if any Consenting Unsecured Creditor purports to effect a
Transfer before the relevant transferee is bound by the terms of this Agreement, that
Consenting Creditor shall remain liable as a Consenting Creditor in respect of its
obligations and liabilities under the Agreement in respect of the relevant Locked-up
Unsecured Debt or AFF Debt (as applicable) until the relevant transferee is bound by
the terms of this Agreement.

6.5

Upon the Transfer by a Consenting Creditor of all of its Locked-up Unsecured Debt or
AFF Debt (as applicable) in accordance with this Clause 6 (Transfer Restrictions), such
Consenting Creditor shall immediately cease to be a Party to this Agreement (and a
Consenting Creditor for the purpose of this Agreement) and this Agreement shall in
such case continue among the remaining Parties, provided that this Clause 6 (Transfer
Restrictions) shall be:
(a)

without prejudice to the accrued rights of the Consenting Unsecured Creditor
against any other Party or the accrued rights of any other Party against the
Consenting Unsecured Creditor with respect to any prior breaches of any of the
terms of this Agreement; and

(b)

without limitation to the obligations of any Party against the remaining Parties
under the terms of the Agreement.
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7

LIMITATIONS

7.1

Without prejudice to Clause 13.8 (Parties’ Rights and Obligations), nothing in this
Agreement shall:
(a)

require any Party or any Group company to take any action, or omit to take any
action, which would breach:
(i)

any law or regulation; or

(ii)

any order or direction of any relevant court, regulator, or governme nta l
body,

in each case provided that such breach cannot be avoided or removed by taking
reasonable steps;
(b)

restrict, or attempt to restrict, any director or officer of any member of the
Group, or administrator in respect of any Group company, from complying
with:
(i)

any fiduciary, common law, regulatory or legal obligation, includ ing
without limitation to commence Insolvency Proceedings in respect of
that member of the Group if that officer reasonably considers it is
required to do so (after having taken appropriate legal advice); or

(ii)

any applicable securities laws in respect of any member of the Group;

(c)

require any director, officer, agent or employee of any member of the Group, or
administrator in respect of any Group company, to take any action which might,
based on legal advice received by that person, expose that person to a material
risk of liability;

(d)

require any member of the Group (or its directors, officers, agents or employees,
or administrators in respect of any Group company) to procure that an entity
which has ceased to be a member of the Group takes any action or performs any
obligation under this Agreement, provided that any claims against any member
of the Group holding any such entity shall be irrevocably and unconditiona lly
released or waived upon such entity ceasing to be a member of the Group;

(e)

prevent or restrict any Party from bringing proceedings or taking such action or
steps which the Company consider to be necessary or desirable to implement or
consummate the Restructuring;

(f)

require any Consenting Creditor to bring proceedings or take any action or steps
(including any Enforcement Action) which are materially inconsistent with this
Agreement or the Restructuring, unless necessary or desirable to implement or
consummate the Restructuring and reasonably requested by the Company;

(g)

require any Consenting Creditor to enter into any Restructuring Document, vote
or give any direction to vote in favour of, support, consent to, or approve any
DOCA or any other action, step, process, or proceeding which is reasonably
likely to materially worsen the economic result of the Restructuring for such
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Consenting Creditor, relative to the position reflected in the Term Sheet (in its
form at the time at which it became a Party to this Agreement);
(h)

require any Consenting Creditor to:
(i)

incur any material liabilities (including granting any indemnity) or outof-pocket costs or expenses, unless the Company or any member of the
Group has reached an agreement with the relevant Consenting
Creditor(s) to pre-fund those costs and expenses; or

(ii)

make any equity, debt or other financing available to any member of the
Group, except as expressly contemplated by the Term Sheet or
otherwise expressly agreed;

(i)

without prejudice to Clause 4.4 (Restrictions on enforcement) and the effect of
any DOCA, compromise, extinguish, or otherwise affect a Consenting
Creditor’s present or future claims or proceedings against any member of the
Group or its Affiliates that may be temporarily stayed, subject to a moratorium,
or otherwise suspended, in any jurisdiction;

(j)

prevent or restrict any Consenting Creditor from fully and actively participating
in any claims adjudication process provided for in the Administrations or any
DOCA, including challenging and/ or appealing against any determina tio n
made pursuant to such claims adjudication process (to the extent permitted by
such process);

(k)

prevent any Consenting Creditor from providing debt financing, equity capital
or other services (including advisory services) or from carrying on its activities
in the ordinary course and providing services to clients (including to others who
may have a conflicting interest to the Restructuring).

7.2

If in the reasonable opinion of each of the Administrators and the Ad Hoc Committee,
alternative or additional steps are required or would be a more effective way of
implementing the Restructuring (including, for the avoidance of doubt, as a result of a
change in law), and such steps would not result in a materially worse outcome for any
Consenting Creditor, the Company’s Advisers and the Ad Hoc Committee’s Advisers
will (and are hereby instructed to) in good faith seek to agree those steps and, if agreed,
the Company shall promptly give notice in Agreed Form to each other Party of the
alternative or additional steps and why they are to be implemented, whereupon such
alternative or additional steps shall become an integral part of this Agreement.

8

TERMINATION

8.1

Automatic termination
This Agreement will terminate automatically on the earliest to occur of:
(i)

the Restructuring Completion Date; and

(ii)

the Longstop Date.
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8.2

Termination by agreement
This Agreement may be terminated by the mutual written agreement of the Company
and the Majority Consenting Creditors.

8.3

Termination by the Administrators
The Administrators may, by giving written notice to the other Parties, terminate this
Agreement if:

8.4

(a)

one or more Consenting Creditors which hold in aggregate more than 5 per cent.
of claims against any DOCA Company is in breach, in a material respect, of any
of its obligations or undertakings under the terms of this Agreement, being
reasonably likely to cause the Restructuring not to become effective on
substantially the same terms or timetable as contemplated by the Term Sheet
and, if capable of remedy, such breach is not remedied within eight (8) Business
Days from the date on which the relevant Consenting Creditor is given notice
of such breach;

(b)

a Material Adverse Effect occurs; or

(c)

any of the Restructuring Milestones are not satisfied when due (provided that
the non-satisfaction of any such Restructuring Milestone is not related to any
action or inaction in breach of this Agreement taken by or on behalf of the
DOCA Companies).

Termination by Consenting Creditors
This Agreement may be terminated by written notice at the election of the Super
Majority Consenting Creditors if:
(a)

an order of a governmental body or court of competent jurisdiction restraining,
frustrating, or otherwise preventing the implementation of the Restructur ing
(either at all or prior to the Longstop Date) has been made and has not been
revoked, withdrawn or dismissed within 60 days of it being made;

(b)

a Material Adverse Effect occurs;

(c)

any DOCA Company fails to comply with any material provision of this
Agreement or if any representation or statement made by such Party is or proves
to have been incorrect or misleading in any material respect, and, if capable of
remedy, such breach is not remedied within eight (8) Business Days from the
earlier of the date on which the relevant DOCA Company becomes aware of the
breach or is given notice of such breach;

(d)

any of the Restructuring Milestones are not satisfied when due (provided that
the non-satisfaction of any such Restructuring Milestone is not related to any
action or inaction in breach of this Agreement taken by or on behalf of the Party
or any of the Parties purporting to terminate this Agreement); or

(e)

following the giving of a notice, or notices, of termination by the Administrato rs
pursuant to Clause 8.5 (Termination in respect of individual DOCA Company)
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and taking into account any other DOCA Companies in respect of which a
DOCA Launch Date has not occurred or a DOCA Resolution has not been
approved or where the Administrators have indicated that a DOCA (as defined
in the Term Sheet) will not be executed, it would not be possible to pass DOCAs
in respect of DOCA Companies representing the Minimum Allocated EPM
Value.
8.5

Termination in respect of individual DOCA Company
The Administrators may, by giving written notice to the other Parties, terminate this
Agreement in respect to a DOCA Company specified in such notice if, in the opinion
of the Administrators (acting reasonably) and having consulted with the Ad Hoc
Committee:
(a)

Unsecured Creditors representing the Requisite Majorities in relation to such
DOCA Company have failed to become Party this Agreement by 28 May 2021;

(b)

a DOCA for that DOCA Company as part of the Restructuring is unlikely to be
approved; or

(c)

it would no longer be in the Consenting Creditors’ interests to execute the
DOCA to be proposed by the DOCA Company as part of the Restructuring;

For the avoidance of doubt, the termination of this Agreement in respect to a specific
DOCA Company will result in that company ceasing to be a DOCA Company or a
Party and the definitions of “DOCA Company” and “Party” shall be construed
accordingly.
8.6

8.7

Termination in respect of individual Consenting Creditor
(a)

Subject to Clause 6 (Transfer Restrictions) and Clause 8.6(b) below, this
Agreement may be terminated by an individual Consenting Creditor, in respect
of that Consenting Creditor only, if the Consenting Creditor sells, assigns,
transfers or otherwise disposes of all of its Locked-up Unsecured Debt in
accordance with Clause 6 (Transfer Restrictions), upon written notice to the
Company, the Administrators and the Ad Hoc Committee.

(b)

Termination of this Agreement by any Consenting Creditor with respect only to
itself under this Clause 8.6 shall not automatically revoke any instructio ns,
waivers and/or consents given by that Consenting Creditor in order to give
effect to the Restructuring, this Agreement or the Term Sheet prior to such
termination.

No termination for own breach
Notwithstanding any other Clause in this Agreement, nothing in this Agreement permits
any Party to terminate this Agreement as a result of its own breach of this Agreement.
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8.8

Effect of termination

8.9

This Agreement will cease to have any further effect on and from the date on which it
terminates under this Clause 8 (Termination), save for:
(a)

accrued rights in respect of breaches of this Agreement which occurred before
such termination; and

(b)

the provisions of Clauses 1 (Interpretation), 8.8 (Effect of termination), 12
(Specific Performance), 13 (Parties’ Rights And Obligations), 14 (Remedies
And Waivers), 22 (Notices), 23 (Governing Law And Jurisdiction) and
Appendix 1 (Consenting Creditors and the Ad Hoc Committee), which will
remain in full force and effect.

8.10

For the avoidance of doubt, if this Agreement is terminated by a Consenting Creditor
with respect only to itself under Clause 8.6 (Termination in respect of individual
Consenting Creditor), this Agreement shall remain in full force and effect among all
other Parties.

8.11

Notification of termination
The Company shall promptly notify the Consenting Creditors and the Ad Hoc
Committee if it becomes aware (i) of any circumstances arising which could give
grounds for this Agreement to be terminated or (ii) that this Agreement may be, or has
been, terminated under this Clause 8 or that a Consenting Creditor may terminate, or
has terminated, this Agreement with respect to itself under Clause 8.5 (Termination in
respect of individual DOCA Company).

9

REPRESENTATIONS AND WARRANTIES

9.1

Representations and warranties of each Consenting Creditor
Each Consenting Creditor represents and warrants severally and not jointly to the
Company on the date on which it accedes to this Agreement, by reference to the facts
and circumstances existing at that time, that:
(a)

it is duly incorporated (if a corporate person) or duly established (in any other
case) and validly existing under the laws of its jurisdiction of incorporation or
formation;

(b)

the obligations expressed to be assumed by it in this Agreement are legal, valid,
binding and enforceable, subject to any applicable Reservations;

(c)

it has the power to enter into, perform and deliver, and has taken all necessary
action to authorise its entry into, performance and delivery of, this Agreement
and (subject to the fulfilment of the conditions to the implementation and
consummation of the Restructuring specified in the Term Sheet) the transact ions
contemplated by this Agreement;

(d)

in the case of a Consenting Unsecured Creditor, except for Unsecured Debt
which is the subject of any unsettled trade, where expressly permitted by this
Agreement, its Locked-up Unsecured Debt constitutes all the Unsecured Debt
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held by such Consenting Creditor in its capacity as an Unsecured Creditor, in
each case, in the amount confirmed pursuant to this Agreement; and
(e)

in the case of a Consenting Unsecured Creditor, it is legally entitled and able to
vote, deal with, approve changes to, dispose of and transfer all its Locked-up
Unsecured Debt as contemplated by this Agreement (and it shall not enter into
a sub-participation or similar agreement in respect of any of its Locked-up
Unsecured Debt pursuant to which it does not have such power in relation to its
Locked-up Unsecured Debt).

10

PUBLICITY

10.1

Announcements

10.2

(a)

Each Party acknowledges that this Agreement shall be made publicly availab le
by the Company, including (without limitation) by publication on its website,
and by any other reasonable means chosen by the Company subject to redaction
of Schedule 2 (Ad Hoc Committee), which shall remain confidential.

(b)

Until the Termination Date, no announcement regarding or referencing this
Agreement, the Restructuring, or the Term Sheet which includes the identity of
any Consenting Creditor, will be made by or on behalf of any Party (whether
publicly or otherwise) without the prior consent of that Consenting Creditor.

(c)

Clause 10.1(a) above does not apply to any announcement or public statement
(i) required or requested to be made by any governmental, banking, taxation or
other regulatory authority or similar body, the rules of any relevant stock
exchange or pursuant to any applicable law or regulation; or (ii) required to be
made in connection with, and for the purposes of, any litigation, arbitratio n,
administrative or other investigations, proceedings or disputes. Any Party
required to make such an announcement shall, unless the requirement is to make
an immediate announcement with no time for consultation or unless otherwise
not permitted to do so by law or regulation, consult with the Ad Hoc Committee
and the Company before making the relevant announcement.

Information relating to Locked-up Unsecured Debt
(a)

Subject to sub-Clause 10.2(b), each Party:
(i)

authorises the Company to inform the Parties of the aggregate principa l
amount of Locked-up Unsecured Debt held by the Consenting
Unsecured Creditors from time to time;

(ii)

agrees that the Company may in any public announcement make
reference to the aggregate principal amount of Locked-up Unsecured
Debt from time to time; and

(iii)

authorises the Company to inform the Parties of any accessions to this
Agreement under Clause 3 (Accessions to the Agreement) and of any
Transfers of Debt under Clause 6 (Transfer Restrictions).
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(b)

Each Party agrees that: (i) the amount and percentage of the Locked-up
Unsecured Debt or AFF Debt (as applicable) held by a Consenting Creditor (an
“Individual Holding”) is strictly confidential; and (ii) it will not make any
disclosure to any person, including to any other Party, which would identify an
Individual Holding without the prior written consent of the relevant Consenting
Creditor, except:
(i)

in respect of details of Individual Holdings received by the
Administrators, DOCA Companies and the Company’s Advisers, such
details may be shared by the Party receiving them with the other
Administrators, DOCA Companies and the Company’s Advisers;

(ii)

in any legal proceeding relating to this Agreement or the Restructuring;

(iii)

to the extent required by law, rules, regulation or court order; or

(iv)

in response to a subpoena, discovery request, or a request from a
government agency, regulatory authority or securities exchange for
information regarding Individual Holdings,

provided, however, that in respect to sub-Clauses 10.2(b)(ii)-(iv), the relevant
disclosing party shall use its reasonable efforts to maintain the confidentia lity
of such Individual Holding in the context of any such proceeding and will, to
the extent permitted by applicable law or regulation, provide any such
Consenting Creditor with prompt notice of any such request or requirement so
that such Consenting Creditor may seek a protective order or other appropriate
remedy and the disclosing party will fully cooperate with such Consenting
Creditor’s efforts to obtain the same.
11

AMENDMENTS

11.1

General

11.2

(a)

Subject to Clause 11.1(b) and Clause 11.2 (Exceptions), any term of this
Agreement (including the Term Sheet) may be amended or waived with the
written consent of the Company and the Majority Consenting Creditors.

(b)

Where any amendment or waiver requires the consent of any Party under this
Clause 11.1 or Clause 11.2 (Exceptions), consent shall not be unreasonably
withheld or delayed.

Exceptions
(a)

An amendment or waiver which, in each case, is minor, technical or nonmaterial may be made with the consent of each of the Company and the Ad Hoc
Committee and any such amendment or waiver will be binding on all Parties.

(b)

An amendment or waiver which:
(i)

relates to the final maturity date and pricing of the Holdco Facilities,
and/or any material amendments to the agreed corporate governance
structure for Holdco and its Affiliates; or
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(ii)

which may otherwise affect the economic terms of the Restructuring (as
set out in the Term Sheet),

in so far as they relate to any Party, may not be effected without the consent of
that Party.
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(c)

Any amendment or waiver which imposes a materially more onerous obligatio n
on any Consenting Creditor, materially withdraws or reduces the rights of any
Consenting Creditor, or affects any Consenting Creditor in a materia lly
disproportionate manner in comparison to other Consenting Creditors, may not
be effected without the prior written consent of that Consenting Creditor.

(d)

Unless expressly provided to the contrary in this Agreement, any amendment to
the definition of “Restructuring Milestones” may not be effected without the
prior written consent of the Company and the Ad Hoc Committee.

(e)

Any amendment to the definitions of “AFF Election Date” or “Consenting AFF
Financiers” or “Minimum Allocated EPM Value”, or any amendment or waiver
which has the effect of changing Clause 4.7 may not be effected without the
prior written consent of all Consenting AFF Financiers (for the avoidance of
doubt, nothing in this Clause 11.2(e) will have the effect of requiring the consent
of all Consenting AFF Financiers to any other amendment to this Agreement,
including any amendment to the definition of “Launch Date”).

(f)

Unless expressly provided to the contrary in this Agreement, any amendment to
the definitions of “Majority Consenting Creditors” or “Super Majority
Consenting Creditors”, or any amendment or waiver which has the effect of
changing this Clause 11 may not be effected without the prior written consent
of all Parties.

SPECIFIC PERFORMANCE
Without prejudice to any other remedy available to any Party, the obligations of the
Parties under this Agreement may, subject to applicable law, be the subject of specific
performance by the relevant Parties. Each Party acknowledges that damages are not an
adequate remedy for any breach of its obligations under this Agreement.

13

PARTIES’ RIGHTS AND OBLIGATIONS

13.1

The obligations of each Party under this Agreement are separate and independent
obligations. Failure by a Party to perform its obligations under this Agreement shall not
affect the obligations of any other Party under this Agreement. No Party is responsible
for the obligations of any other Party under this Agreement.

13.2

The rights of each Party under or in connection with this Agreement are separate and
independent rights. Each Party may separately and independently enforce its rights
under this Agreement.

13.3

Where a Consenting Creditor enters into or accedes to this Agreement through an
identified department, division, or business unit (as specified in its signature page to
this Agreement or its Accession Letter), the terms of this Agreement shall apply only
to that identified department, division, or business unit and not to any other department,
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division, or business unit within that legal entity which has not signed or acceded to
this Agreement (in accordance with the terms of this Agreement) separately in respect
of any Debt or other instrument and, therefore, that Consenting Creditor shall not be
required to procure compliance with this Agreement on behalf of such other
departments, divisions, or business units within that legal entity and such other
departments, divisions, or business units within that legal entity shall not have the
benefit of any of the terms of this Agreement.
13.4

A member of the Ad Hoc Committee shall be entitled to resign at any time without
assigning any reason by giving at least four (4) Business Days’ prior written notice to
the other members of the Ad Hoc Committee, and giving a copy of the notice to the
Company. No Ad Hoc Committee member shall be under an obligation to continue in
its role once the notice period has expired.

13.5

Any new member of the Ad Hoc Committee may be appointed by the Majority
Consenting Creditors in consultation with the Ad Hoc Committee.

13.6

Where any notice, approval, consent or other communication under or in connection
with this Agreement is expressed to be made by or behalf of the Ad Hoc Committee,
such notice, approval, consent or other communication shall require the approval of a
majority in number of the members of the Ad Hoc Committee that, in the opinion of
the Administrators (acting reasonably) represents a simple majority in value of the
aggregate Locked-up Unsecured Debt held by the members of the Ad Hoc Committee.

13.7

For the avoidance of doubt, if, at the time that any approval or consent from the Ad Hoc
Committee, Majority Consenting Creditors or Super Majority Consenting Creditors is
required under this Agreement, there are no members of the Ad Hoc Committee or
Consenting Unsecured Creditors (as relevant) that are Party to this Agreement, then no
such approval or consent will be required from the Ad Hoc Committee, Majority
Consenting Creditors or Super Majority Consenting Creditors (as relevant).

13.8

Where a Consenting Creditor accedes to this Agreement in respect of Unsecured Debt
or AFF Debt in such capacity, the terms of this Agreement shall apply only to that
Consenting Creditor in that capacity and will not be restricted by any actions taken by
it in a separate capacity under this Agreement. In particular and without limita tio n,
nothing in this Agreement shall:
(a)

constitute a delegation of any rights under the AFF; or

(b)

constitute an approval for any third party to enter into any Restructur ing
Documents on behalf of an AFF Financier.

14

REMEDIES AND WAIVERS

14.1

No failure to exercise, nor any delay or omission in exercising, on the part of any Party,
any right, power, privilege or remedy under this Agreement or in relation to any Debt
shall impair or operate as a waiver of any such right, power, privilege or remedy or
constitute an election to affirm this Agreement. The waiver, express or implied, by any
Party of any right under this Agreement or in relation to any Debt or any failure to
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perform or breach by another Party shall not constitute or be deemed a waiver of any
other right in relation to any Debt.
14.2

No election to affirm this Agreement on the part of any Party shall be effective unless
it is in writing.

14.3

No single or partial exercise of any right or remedy shall prevent any further or other
exercise of such right or remedy or of any other right or remedy.

14.4

The rights and remedies provided in this Agreement are cumulative and not exclusive
of any rights or remedies provided by law.

15

RESERVATION OF RIGHTS

15.1

Except as expressly provided in this Agreement, this Agreement does not modify,
amend or waive any Party’s rights or any member of the Group’s obligations under,
related to, in connection with or arising out of the Debt Documents or any other
document or agreement, or any Party’s rights as creditors of the Company or any
member of the Group.

15.2

The Parties fully reserve any and all of their rights that are unaffected by this
Agreement, unless and until such time as the Restructuring is implemented.

15.3

If this Agreement is terminated by any Party for any reason, the rights of that Party
against the other Parties to this Agreement and those other Parties’ rights against the
terminating Party shall be fully reserved.

16

ADMINISTRATORS’ DUTIES AND LIMITATION OF ADMINISTRATORS’
PERSONAL LIABILITY

16.1

Nothing in this Agreement shall restrict, or attempt to restrict, the Administrators from
complying with their duties as the Administrators of the Administration Companies and
as officers of the Court (the “Administrators’ Duties”). If, and to the extent that, there
is any inconsistency between, the Administrators’ Duties and the terms of this
Agreement, the Administrators’ Duties shall prevail and the Administrators and the
DOCA Companies will not be bound by the relevant terms of this Agreement.

16.2

The Administrators act as agents for the DOCA Companies and neither they nor their
representatives shall incur any personal liability in any circumstances whatsoever by
virtue of this Agreement or in relation to the Restructuring or any related matter, claim
or statutory process.

17

SUCCESSORS AND ASSIGNS
This Agreement is intended to bind and inure to the benefit of the Parties and their
respective successors and permitted assigns.

18

COUNTERPARTS
This Agreement may be executed in any number of counterparts, which may be
delivered by electronic mail in portable document format (pdf). This has the same effect
as if the signatures on the counterparts were on a single copy of this Agreement.
29

19

PARTIAL INVALIDITY
If, at any time, any provision of this Agreement is or becomes illegal, invalid or
unenforceable in any respect under any law of any jurisdiction:
(a)

neither the legality, validity or enforceability of the remaining provisions nor
the legality, validity or enforceability of such provisions under the law of any
other jurisdiction will in any way be affected or impaired; and

(b)

the invalid provision will be deemed to be replaced with a legal provision that
is as close as possible to the original.

20

RELATIONSHIP WITH OTHER DOCUMENTS

20.1

Notwithstanding the terms of this Agreement, the Debt Documents shall continue in
full force and effect, subject to the terms of this Agreement.

20.2

In the event of any inconsistency between:
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(a)

this Agreement and any Unsecured Debt Document, this Agreement shall
prevail; or

(b)

this Agreement and any Restructuring Document, the relevant Restructur ing
Document shall prevail.

ENTIRE AGREEMENT
This Agreement and the Restructuring Documents set out the Parties’ entire
understanding of the Restructuring and supersede any previous Agreement between any
of the Parties with respect to the Restructuring (save for as set out in the AFF), which
shall continue to be binding on the parties thereto.

22

NOTICES

22.1

Any communication to be made under or in connection with this Agreement shall be
made in writing in English and may be made by letter or electronic mail.

22.2

The contact details of the Parties for all communications under or in connection with
this Agreement are as identified below, or any substitute contact details as a Party may
notify the other Parties by not less than four (4) Business Days’ notice:
(a)

Company
Address:
Attention:
Email:

(b)

16th Floor WeWork Hub71 Al Khatem Tower ADGM Square
PO Box 764659, Al Maryah Island, UAE
Richard Fleming and Ben Cairns
rfleming@alvarezandmarsal.com
bcairns@alvarezandmarsal.com
Ins_nmcadgm@alvarezandmarsal.com

Administrators
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Address:
Attention:
Email:

(c)

16th Floor WeWork Hub71 Al Khatem Tower ADGM Square
PO Box 764659, Al Maryah Island, UAE
Richard Fleming and Ben Cairns
rfleming@alvarezandmarsal.com
bcairns@alvarezandmarsal.com
Ins_nmcadgm@alvarezandmarsal.com

Consenting Creditors
via the contact details provided in the relevant Accession
Letter

22.3

Any communication or document made or delivered by one person to another under or
in connection with this Agreement will only be effective:
(a)

if by letter:
(i)

delivered in person, when it has been left at the relevant address;

(ii)

sent by post, four (4) Business Days after being deposited in the post,
postage prepaid, in an envelope addressed to it at that address; or

(iii)

sent by international priority courier delivery, three days after delivery
to such courier,

and, if a particular department or individual is specified as part of its address
details provided above, if addressed to that department or individual; and
(b)
22.4

if by e-mail, when received in legible form.

Any notice, approval, consent or other communication under or in connection with this
Agreement:
(a)

made by the Ad Hoc Committee’s Advisers (on behalf of the Consenting
Unsecured Creditors (or any one of them)), or the Consenting AFF Financier s’
advisers (on behalf of the Consenting AFF Financiers (or any one of them)) will
be deemed to be validly received as if it had been made by the Consenting
Unsecured Creditors, or the Consenting AFF Financiers, as applicable;

(b)

to be made to a Consenting Unsecured Creditor will be deemed to have been
validly received by the relevant Consenting Unsecured Creditor if it is delivered
to and actually received by the Ad Hoc Committee’s Advisers in writing by
letter or by email to:
Clifford Chance LLP
10 Upper Bank Street
London
E14 5JJ
United Kingdom
Attention: Iain White and Robin Abraham
Email: ProjectNeptuneCConly@CliffordChance.com; and
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(c)

to be made to a Consenting AFF Financier will be deemed to have been validly
received by the relevant Consenting AFF Financier if it is delivered to and
actually received by the Consenting AFF Financiers’ advisers in writing by
letter or by email to:
Milbank LLP
10 Gresham Street
London
EC2V 7JD
United Kingdom
Attention: Yushan Ng and Karen McMaster
Email: #NMCLN@milbank.com

23

GOVERNING LAW AND JURISDICTION

23.1

This Agreement and any non-contractual obligations arising out of or in connection
with it shall be governed by and construed in accordance with the laws of the Abu Dhabi
Global Market.

23.2

The courts of the Abu Dhabi Global Market have exclusive jurisdiction to settle any
dispute arising out of or in connection with this Agreement and/or the Restructur ing
(including a dispute relating to the existence, validity or termination of this Agreement
or any non-contractual obligation arising out of or in connection with this Agreement)
(a “Dispute”).

23.3

The Parties agree that the courts of the Abu Dhabi Global Market are the most
appropriate and convenient courts to settle Disputes and accordingly no Party will argue
to the contrary.

THIS AGREEMENT has been entered into on the date stated at the beginning of this
Agreement.
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APPENDIX
CONSENTING UNSECURED CREDITORS AND THE AD HOC COMMITTEE
1.

This Appendix (Consenting Creditors and the Ad Hoc Committee) sets out certain rights and
obligations amongst Consenting Unsecured Creditors only and is not intended to (and does
not) impact the rights and obligations of each Consenting Unsecured Creditor vis-à-vis any
other Party. For the avoidance of doubt and notwithstanding anything to the contrary, nothing
in this Appendix (Consenting Creditors and the Ad Hoc Committee) shall affect the rights and
obligations of the Administration Companies and/or entities in the Group vis-à-vis any Ad
Hoc Committee member and/or Consenting Unsecured Creditor arising out of or in connectio n
to acts or omissions occurring prior to the Administrations, except that rights and obligatio ns
in relation to Unsecured Debts may still be affected by and in accordance with the agreed
terms of the Restructuring.

2.

Although each member of the Ad Hoc Committee may, at its discretion, seek to convey to
other Parties the views of the Ad Hoc Committee on issues or points that appear to the Ad Hoc
Committee to be relevant, no member of the Ad Hoc Committee:
(a)

(i) “acts” or will “act for” the Consenting Unsecured Creditors in any
representative capacity, (ii) has or will have any fiduciary duties to any
Consenting Unsecured Creditors, or (iii) has or will have any authority to act
for, represent, or commit any Consenting Unsecured Creditors, other than as
expressly set out in this Agreement. The Ad Hoc Committee has no obligatio ns
other than those for which express provision is made in this Agreement; and

(b)

has, or will have, any general or other fiduciary duties or any duty of care to any
member of the Group or their direct or indirect shareholders, or to the
Consenting Unsecured Creditors or any other creditors, as agent, trustee or
otherwise. For the avoidance of doubt, this paragraph 2 shall not prejudice any
authority and instructions given by the Consenting Unsecured Creditors.

(c)

To the extent the Ad Hoc Committee is permitted to take any action or make
any decision on behalf of any Consenting Unsecured Creditor without the need
for that Consenting Unsecured Creditor’s consent, each Consenting Unsecured
Creditor irrevocably delegates to the Ad Hoc Committee the right to instruct
any relevant agent or trustee, to exercise its or their powers under the relevant
Debt Documents to the extent required to give effect to the Restructuring in
accordance with the provisions of the Term Sheet and any other Restructur ing
Documents.

3.

Each member of the Ad Hoc Committee will remain free to deal with the Group on its own
account and will therefore not be bound to account to any Consenting Unsecured Creditor for
any sum, or the profit element of any sum, received by it for its own account.

4.

No information or knowledge regarding any Party or the Group or its affairs received or
produced by any member of the Ad Hoc Committee in its capacity as a Consenting Unsecured
Creditor, or in its capacity as financier, holder, agent, arranger or underwriter in respect of the
relevant Debt Documents or as result of any other dealings with or services to any member of
the Group shall be imputed to any member of the Ad Hoc Committee.

5.

Each member of the Ad Hoc Committee may assume that (and shall not be required to verify) :
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6.

(a)

any representation, notice or document delivered to them is genuine, correct and
appropriately authorised;

(b)

any statement made by a director, authorised signatory, employee or professiona l
adviser of any person regarding any matters are within that person’s knowledge or
within that person’s power to verify; and

(c)

any communication made by any DOCA Company that purports to be made on behalf
of any DOCA Company or any other member of the Group is made on behalf of and
with the consent and knowledge of the relevant DOCA Companies and/or members of
the Group.

Save as expressly stated in this Agreement, members of the Ad Hoc Committee, in their
capacity as such:
(a)

will not be responsible for the adequacy, accuracy and/or completeness of any
information (whether oral or written) supplied by any Party or the Group or any
other person given in or in connection with the Restructuring and any associated
documentation or the transactions contemplated therein;

(b)

will not be responsible for the legality, validity, effectiveness, completeness,
adequacy or enforceability of the Restructuring or any agreement, arrangeme nt
or document entered into, made or executed in anticipation of or in connection
with the Restructuring;

(c)

will not be responsible for any determination as to whether any informa tio n
provided or to be provided to any Consenting Unsecured Creditor is non-public
information the use of which may be regulated or prohibited by applicable law
or regulation relating to insider dealing or otherwise;

(d)

will not be responsible for verifying that any information provided to any Party
(using reasonable endeavours and usual methods of transmission such as email
or post) has actually been received and/or considered by each Party;

(e)

will not be liable for any accidental failure to provide information to any Party;

(f)

will not be under any obligation, to the Consenting Unsecured Creditors, to
update or correct any inaccuracy in any information supplied by them or be
otherwise liable the DOCA Companies, any other members of the Group, the
Consenting Unsecured Creditors and/ or any other person in respect of such
information;

(g)

will not be liable if email communications are intercepted, delayed, corrupted,
not received, or received by persons other than the intended addressee(s);

(h)

shall not be bound to distribute to any Consenting Unsecured Creditor or to any
other person, information received by it in a capacity other than as a member of
the Ad Hoc Committee and not made available to the Consenting Unsecured
Creditors generally at the same time from or on behalf of the DOCA Companies,
or any other member of the Group, regarding the DOCA Companies or any
member of the Group or the Debt Documents;
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7.

8.

(i)

will not be bound to disclose to any other person any information received from
any person relating to the DOCA Companies or any other member of the Group
if it has received legal advice that such disclosure would or might reasonably be
expected to either constitute a breach of any law or be otherwise actionable at
the suit of any person;

(j)

will not be bound to use any information received by it in another capacity from
another source for the purposes of the relevant Debt Documents or be required
to provide such information to the DOCA Companies, or any other member of
the Group; and

(k)

shall not be bound to enquire as to the absence, occurrence or continuation of
any default under any of the relevant Debt Documents or the performance by
any member of the Group of its obligations under the Debt Documents or any
other document or agreement.

It is understood and agreed by each Consenting Unsecured Creditor that at all times it has itself
been, and will continue to be, solely responsible for making its own independent appraisal of
and investigation into all risks arising in respect of the business of the DOCA Companies, or
the Group or under or in connection with the Restructuring, the Term Sheet, any Restructur ing
Documents and any associated transactions and documentation, including:
(a)

the financial condition, creditworthiness, condition, affairs, status and nature of
the Group;

(b)

the legality, validity, effectiveness, completeness, adequacy and enforceability
of any document entered into by any person in connection with the business or
operations of the Group or any other agreement, arrangement or document
entered into, made or executed in anticipation of, pursuant to or in connection
with the Restructuring;

(c)

whether such Party has recourse, (and the nature and extent of that recourse),
against the Group or any other person or any of the respective assets under or in
connection with this Agreement, the Term Sheet, the Restructuring and/or any
associated documentation, the transactions therein contemplated or any other
agreement, arrangement or document entered into, made or executed in
anticipation of, pursuant to or in connection with the Restructuring;

(d)

the adequacy, accuracy and/or completeness of any information provided by the
Ad Hoc Committee, the DOCA Companies, or any other member of the Group
and the Company’s Advisers or by any other person in connection with the
Restructuring, and/or any associated documentation, the transactions
contemplated therein or any other agreement, arrangement or document entered
into, made or executed in anticipation of, pursuant to or in connection with the
Restructuring; and

(e)

the adequacy, accuracy and/or completeness of any advice obtained by the Ad
Hoc Committee in connection with the Restructuring.

Accordingly, each Consenting Unsecured Creditor acknowledges and confirms to each
member of the Ad Hoc Committee that it has not relied on, and will not hereafter rely on, the
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Ad Hoc Committee in respect of any of the matters referred to in paragraph 7 above and that
consequently no member of the Ad Hoc Committee shall have any duty, obligation or liability
(whether direct or indirect, in contract, tort or otherwise) or responsibility to any Consenting
Unsecured Creditor or any other person in respect of such matters or in respect of:

9.

(a)

its role as a member of the Ad Hoc Committee in relation to the terminatio n,
acceleration or cancellation of any arrangements between any of the Consenting
Unsecured Creditors and any member of the Group; or

(b)

its role as a member of the Ad Hoc Committee in relation to any negotiatio ns,
discussions or actions taken or not taken in relation to any proposals or
arrangements with the Group’s stakeholders.

Exclusion of Liability
(a)

Without limiting paragraph 9(b) below, no member of the Ad Hoc Committee
or its respective legal or financial advisers will have any liability in their
capacity as a member of the Ad Hoc Committee (or legal or financial adviser to
that member of the Ad Hoc Committee) (whether direct or indirect, in contract
or tort or otherwise) or responsibilities to any Consenting Unsecured Creditor,
or be liable to any Consenting Unsecured Creditor for any action or decision
taken by it (or any inaction) under or in connection with the Restructuring or
this Agreement, any Restructuring Documents, the arranging or implementa tio n
of the Restructuring and/or the carrying out of the role as a member of the Ad
Hoc Committee (or legal or financial adviser to that member of the Ad Hoc
Committee), unless directly caused by the fraud, gross negligence or wilful
misconduct of such member of the Ad Hoc Committee (or legal or financ ia l
adviser to that member of the Ad Hoc Committee) and to the extent fina lly
judicially determined by a court of competent jurisdictio n. No member of the
Ad Hoc Committee (or its legal or financial adviser), in its capacity as a member
of the Ad Hoc Committee (or as legal or financial adviser to that member of the
Ad Hoc Committee), shall be responsible or have any liability to any Consenting
Unsecured Creditor for consequential losses or damages arising out of, or in
relation to, this Agreement.

(b)

No Consenting Unsecured Creditor (including any Consenting Unsecured
Creditor in its capacity as a member of the Ad Hoc Committee) may take any
proceedings against any director, officer, partner, employee, professiona l
adviser, investment manager, investment adviser or agent of any other
Consenting Unsecured Creditor or any other Consenting Unsecured Creditor’s
Affiliates (including in such other Consenting Unsecured Creditor’s or such
other Consenting Unsecured Creditor’s Affiliates’ capacity as a member of the
Ad Hoc Committee) in respect of any claim it might have against such other
Consenting Unsecured Creditor or such other Consenting Unsecured Creditor’s
Affiliates or in respect of any act or omission of any kind by that director,
officer, partner, employee, professional adviser, investment manager,
investment adviser or agent in relation to this Agreement or the Restructur ing,
unless directly caused by the fraud, gross negligence or wilful misconduct of
such person and to the extent finally judicially determined by a court of
competent jurisdiction. Any director, officer, partner, employee, professiona l
adviser, investment manager, investment adviser or agent of each Party may
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rely on this paragraph 9(b) as if it were a party to this Agreement and without
prejudice to Clause 1.3 and the provisions of the Contracts (Rights of Third
Parties) Act 1999.
10.

The Consenting Unsecured Creditors acknowledge that each member of the Ad Hoc
Committee is acting independently and that the Ad Hoc Committee is not acting together or
in concert with respect to any matter hereunder or otherwise in connection with the
Restructuring.

11.

For the avoidance of doubt and notwithstanding anything to the contrary, nothing in this
Appendix (Consenting Creditors and the Ad Hoc Committee) shall affect an Ad Hoc
Committee member’s rights and obligations under this Agreement in its capacity as a
Consenting Unsecured Creditor.
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Schedule 1
NMC companies
Part I
DOCA Companies
No.

Company

Registration
No.

1

Al Zahra Pvt. Hospital Company LTD (IN 000004237
ADMINISTRATION) (formerly known as Al Zahra
Pvt. Hospital Company Limited, with license no. 16506)

2

Bait
Al
Shifaa
Pharmacy
LTD
(IN 000004236
ADMINISTRATION), including its branch Bait Al
Shifaa Pharmacy LLC Dubai Branch- Jafza, with
commercial license no. 164999 (formerly known as Bait
Al Shifaa Pharmacy (LLC), with license no. 224351)

3

Eve Fertility Center LTD (IN ADMINISTRATION) 000004206
(formerly known as Eve Fertility Center L.L.C., with
license no. 539107)

4

Fakih
IVF
Fertility
Center
LTD
(IN 000004224
ADMINISTRATION), including its branches Fakih
IVF Fertility Center LLC - Branch 3, with license no.
CN-1360709-3, and Fakih IVF Fertility Center LLC Branch 4 with license no. CN-1360709-4 (former ly
known as Fakih IVF Fertility Center L.L.C., with license
no. CN-1360709)

5

Fakih IVF LTD (IN ADMINISTRATION) (former ly 000004220
known as Fakih IVF L.L.C, with license no. 666849)

6

Grand
Hamad
Pharmacy
LTD
(IN 000004238
ADMINISTRATION) (formerly known as Grand
Hamad Pharmacy LLC, with license no. 607766)

7

Hamad Pharmacy LTD (IN ADMINISTRATION) 000004209
(formerly known as Hamad Pharmacy L.L.C, with
license no. 118795)
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No.

Company

Registration
No.

8

N M C Provita International Medical Center LTD 000004240
(IN ADMINISTRATION), including its branches N M
C Provita International Medical Centre L.L.C. - Branch
1, with licence no. CN- 1194307-1, Provita Internatio na l
Medical Centre L.L.C. - Branch 2, with licence no. CN1194307-2, and N M C Provita International Medical
Centre L.L.C. - Branch 3, with licence no. CN-11943073 (formerly known as N M C Provita Internatio na l
Medical Center L.L.C., with license no. CN-1194307)

9

NMC Royal Hospital LTD (IN ADMINISTRATION), 000004225
including its branches NMC Clinic (BR of NMC Royal
Hospital LLC), with license no. 814785, NMC Polyclinic
Branch of NMC Hospital LLC, with license no. 163880,
NMC DIC Clinic and Pharmacy (BR of NMC Royal
Hospital LLC), with license no. 860025, and NMC
Hospital (BR of NMC Royal LLC), with license no.
878386 (formerly known as N M C Royal Hospital
L.L.C, with license no. 710432)

10

NMC Royal Hospital LTD (IN ADMINISTRATION) 000004245
(formerly known as N M C Royal Hospital L.L.C., with
license no. CN-2015786)

11

NMC Royal
Medical
Centre
LTD
(IN 000004197
ADMINISTRATION), including its branches NMC
Royal Medical Centre LLC - Branch (Shahama), with
license no. CN-2912685, and NMC Royal Medical
Centre LLC -Branch (Karama), with license no. CN2895125, and NMC Royal Medical Centre LLC -Branch
1 (Abu Dhabi), with license no. CN-2150457-1 (formerly
known as N M C Royal Medical Centre L.L.C., with
license no. CN-2150457)

12

NMC
Specialty
Hospital
LTD
(IN 000004217
ADMINISTRATION) (formerly known as NMC
Specialty Hospital - L.L.C, with license no. CN1026386)

13

NMC Healthcare LTD (IN ADMINISTRATION) 000004210
(formerly known as N.M.C Health Care (L.L.C), with
license no. 610400)
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No.

Company

Registration
No.

14

NMC
Specialty
Hospital
LTD
(IN 000004241
ADMINISTRATION) (formerly known as N.M.C
Specialty Hospital (LLC), with license no. 562359)

15

New Medical Centre LTD (IN ADMINISTRATION) 000004214
(formerly known as New Medical Centre L.L.C, with
license no. 127562)

16

New Medical Centre LTD (IN ADMINISTRATION), 000004216
including trading in Ras Al Khaimah as NMC Royal
Dental Centre under license no. 38678, NMC Royal
Medical Centre, under license no. 21518 and NMC Royal
Pharmacy, under license no. 21669 and its branches New
Medical Centre Ajman LLC-BR, with license no. 95454
and New Medical Centre L.L.C - Branch of Abu Dhabi
2, with license no. CN- 1831682 (formerly known as
New Medical Centre LLC, with license no. 25954)

17

New Medical Centre Pharmacy
LTD (IN 000004253
ADMINISTRATION) (formerly known as New
Medical Centre Pharmacy - L.L.C - Al Ain - NMC, with
license no. CN-113513)

18

New Medical Centre Pharmacy
LTD (IN 000004255
ADMINISTRATION), including its branches New
Medical Centre Pharmacy/Branch, with license no.
96634, and New Medical Centre Pharmacy LLC NMC
Branch 1, with license no. 766270 (formerly known as
New Medical Centre Pharmacy LLC - N.M.C, with
license no. 608411)

19

New Medical Centre Specialty Hospital LTD (IN 000004228
ADMINISTRATION) (formerly known as New
Medical Centre Specialty Hospital LLC, with license no.
CN-1135806)

20

New Medical Centre
Trading
LTD
(IN 000004218
ADMINISTRATION), including its branches New
Medical Centre Trading LLC Branch 1, with license no.
CN-1027356-1, New Medical Centre Trading LLC
Branch 2, with license no. CN-1027356-2, and New
Medical Centre Trading LLC Branch 3, with license no.
CN-1027356-3(formerly known as New Medical Centre
Trading L.L.C, with license no. CN-1027356)
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21

New
Pharmacy
Company
LTD
(IN 000004230
ADMINISTRATION), including its branches New
Pharmacy Company WLL - Branch 1, with license no.
CN-1029364-1, New Pharmacy Company WLL - Branch
2, with license no. CN-1029364-2, New Pharmacy
Company WLL - Branch 4, with license no. CN1029364-4, New Pharmacy Company WLL - Branch 6,
with license no. CN-1029364-6, New Pharmacy
Company WLL - Branch 7, with license no. CN1029364-7, New Pharmacy Company WLL - Branch (Shahama), with license no. CN-2936047, New
Pharmacy Company WLL - Branch 9, with license no.
CN-2832792-9, (formerly known as New Pharmacy
Company W L L, with license no. CN-10293 64)

22

New
Sunny
Medical
Centre
LTD
(IN 000004202
ADMINISTRATION) (formerly known as New Sunny
Medical Centre LLC; N.M.C Medical Center L.L.C Shj.
BR 2, with license no. 556959)

23

NMC Holding LTD (IN ADMINISTRATION) 00000421
(formerly known as NMC Holding L.L.C., with license
no. CN- 1210596)

24

NMC Royal Family Medical Centre LTD (IN 000004243
ADMINISTRATION) (formerly known as NMC Royal
Family Medical Centre L.L.C., with license no. CN1491505)

25

NMC Royal Womens Hospital LTD (IN 000004235
ADMINISTRATION), including its branch Cooper
Health Clinic 1 - Dubai Branch, with license no. 689748
(formerly known as NMC Royal Womens Hospital
L.L.C, with license no. CN-1532709)

26

Reliance Information
Technology LTD (IN 000004234
ADMINISTRATION) (formerly known as Reliance
Information Technology.LLC, with license no. CN1031535)

27

Sharjah Pharmacy LTD (IN ADMINISTRATION) 000004239
(formerly known as Sharjah Pharmacy L.L.C, with
license no. 14966)
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28

Sunny Al Buhairah Medical Centre LTD (IN 000004199
ADMINISTRATION) (formerly known as Sunny Al
Buhairah Medical Centre LLC and N.M.C Medical
Center L.L.C SHJ.BR, with license no. 558052)

29

Sunny Al Nahda Medical Centre LTD (IN 000004232
ADMINISTRATION) (formerly known as Sunny Al
Nahda Medical Centre LLC and N.M.C Medical Center
L.L.C SHJ. BR 4, with license no. 572409)

30

Sunny Dental Centre LTD (IN ADMINISTRATION) 000004198
(formerly known as Sunny Dental Centre LLC and
N.M.C Dental Centre L.L.C, with license no. 571311)

31

Sunny Halwan Speciality Medical Centre LTD (IN 000004204
ADMINISTRATION) (formerly known as Sunny
Halwan Speciality Medical Centre LLC, with license no.
747560)

32

Sunny Maysloon Speciality Medical Centre LTD (IN 000004205
ADMINISTRATION) (formerly known as Sunny
Maysloon Speciality Medical Centre L.L.C, with license
no. 751420)

33

Sunny
Medical
Centre
LTD
(IN 000004231
ADMINISTRATION) (formerly known as Sunny
Medical Centre LLC and N.M.C Medical Center L.L.C
SHJ.BR 1, with license no. 212280)

34

Sunny Sharqan Medical Centre LTD (IN 000004203
ADMINISTRATION) (formerly known as Sunny
Sharqan Medical Centre L.L.C, with license no. 744404)

35

Sunny Specialty Medical Centre LTD (IN 000004200
ADMINISTRATION) (formerly known as Sunny
Specialty Medical Centre L.L.C, and N.M.C Medical
Center L.L.C SHJ.BR 3 with license no. 545893)
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Part II
Administration Companies

No.

Company

Registration
No.

1

Al Zahra Pvt. Hospital Company LTD (IN 000004237
ADMINISTRATION) (formerly known as Al Zahra
Pvt. Hospital Company Limited, with license no. 16506)

2

Bait
Al
Shifaa
Pharmacy
LTD
(IN 000004236
ADMINISTRATION), including its branch Bait Al
Shifaa Pharmacy LLC Dubai Branch- Jafza, with
commercial license no. 164999 (formerly known as Bait
Al Shifaa Pharmacy (LLC), with license no. 224351)

3

Eve Fertility Center LTD (IN ADMINISTRATION) 000004206
(formerly known as Eve Fertility Center L.L.C., with
license no. 539107)

4

Fakih
IVF
Fertility
Center
LTD
(IN 000004224
ADMINISTRATION), including its branches Fakih
IVF Fertility Center LLC - Branch 3, with license no.
CN-1360709-3, and Fakih IVF Fertility Center LLC Branch 4 with license no. CN-1360709-4 (former ly
known as Fakih IVF Fertility Center L.L.C., with license
no. CN-1360709)

5

Fakih IVF LTD (IN ADMINISTRATION) (former ly 000004220
known as Fakih IVF L.L.C, with license no. 666849)

6

Grand
Hamad
Pharmacy
LTD
(IN 000004238
ADMINISTRATION) (formerly known as Grand
Hamad Pharmacy LLC, with license no. 607766)

7

Hamad Pharmacy LTD (IN ADMINISTRATION) 000004209
(formerly known as Hamad Pharmacy L.L.C, with
license no. 118795)
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8

N M C Provita International Medical Center LTD 000004240
(IN ADMINISTRATION), including its branches N M
C Provita International Medical Centre L.L.C. - Branch
1, with licence no. CN- 1194307-1, Provita Internatio na l
Medical Centre L.L.C. - Branch 2, with licence no. CN1194307-2, and N M C Provita International Medical
Centre L.L.C. - Branch 3, with licence no. CN-11943073 (formerly known as N M C Provita Internatio na l
Medical Center L.L.C., with license no. CN-1194307)

9

NMC Royal Hospital LTD (IN ADMINISTRATION), 000004225
including its branches NMC Clinic (BR of NMC Royal
Hospital LLC), with license no. 814785, NMC Polyclinic
Branch of NMC Hospital LLC, with license no. 163880,
NMC DIC Clinic and Pharmacy (BR of NMC Royal
Hospital LLC), with license no. 860025, and NMC
Hospital (BR of NMC Royal LLC), with license no.
878386 (formerly known as N M C Royal Hospital
L.L.C, with license no. 710432)

10

NMC Royal Hospital LTD (IN ADMINISTRATION) 000004245
(formerly known as N M C Royal Hospital L.L.C., with
license no. CN-2015786)

11

NMC Royal
Medical
Centre
LTD
(IN 000004197
ADMINISTRATION), including its branches NMC
Royal Medical Centre LLC - Branch (Shahama), with
license no. CN-2912685, and NMC Royal Medical
Centre LLC -Branch (Karama), with license no. CN2895125, and NMC Royal Medical Centre LLC -Branch
1 (Abu Dhabi), with license no. CN-2150457-1 (formerly
known as N M C Royal Medical Centre L.L.C., with
license no. CN-2150457)

12

NMC
Specialty
Hospital
LTD
(IN 000004217
ADMINISTRATION) (formerly known as NMC
Specialty Hospital - L.L.C, with license no. CN1026386)

13

NMC Healthcare LTD (IN ADMINISTRATION) 000004210
(formerly known as N.M.C Health Care (L.L.C), with
license no. 610400)

44

No.

Company

Registration
No.

14

NMC
Specialty
Hospital
LTD
(IN 000004241
ADMINISTRATION) (formerly known as N.M.C
Specialty Hospital (LLC), with license no. 562359)

15

New Medical Centre LTD (IN ADMINISTRATION) 000004214
(formerly known as New Medical Centre L.L.C, with
license no. 127562)

16

New Medical Centre LTD (IN ADMINISTRATION), 000004216
including trading in Ras Al Khaimah as NMC Royal
Dental Centre under license no. 38678, NMC Royal
Medical Centre, under license no. 21518 and NMC Royal
Pharmacy, under license no. 21669 and its branches New
Medical Centre Ajman LLC-BR, with license no. 95454
and New Medical Centre L.L.C - Branch of Abu Dhabi
2, with license no. CN- 1831682 (formerly known as
New Medical Centre LLC, with license no. 25954)

17

New Medical Centre Pharmacy
LTD (IN 000004253
ADMINISTRATION) (formerly known as New
Medical Centre Pharmacy - L.L.C - Al Ain - NMC, with
license no. CN-113513)

18

New Medical Centre Pharmacy
LTD (IN 000004255
ADMINISTRATION), including its branches New
Medical Centre Pharmacy/Branch, with license no.
96634, and New Medical Centre Pharmacy LLC NMC
Branch 1, with license no. 766270 (formerly known as
New Medical Centre Pharmacy LLC - N.M.C, with
license no. 608411)

19

New Medical Centre Specialty Hospital LTD (IN 000004228
ADMINISTRATION) (formerly known as New
Medical Centre Specialty Hospital LLC, with license no.
CN-1135806)

20

New Medical Centre
Trading
LTD
(IN 000004218
ADMINISTRATION), including its branches New
Medical Centre Trading LLC Branch 1, with license no.
CN-1027356-1, New Medical Centre Trading LLC
Branch 2, with license no. CN-1027356-2, and New
Medical Centre Trading LLC Branch 3, with license no.
CN-1027356-3(formerly known as New Medical Centre
Trading L.L.C, with license no. CN-1027356)
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21

New
Pharmacy
Company
LTD
(IN 000004230
ADMINISTRATION), including its branches New
Pharmacy Company WLL - Branch 1, with license no.
CN-1029364-1, New Pharmacy Company WLL - Branch
2, with license no. CN-1029364-2, New Pharmacy
Company WLL - Branch 4, with license no. CN1029364-4, New Pharmacy Company WLL - Branch 6,
with license no. CN-1029364-6, New Pharmacy
Company WLL - Branch 7, with license no. CN1029364-7, New Pharmacy Company WLL - Branch (Shahama), with license no. CN-2936047, New
Pharmacy Company WLL - Branch 9, with license no.
CN-2832792-9, (formerly known as New Pharmacy
Company W L L, with license no. CN-10293 64)

22

New
Sunny
Medical
Centre
LTD
(IN 000004202
ADMINISTRATION) (formerly known as New Sunny
Medical Centre LLC; N.M.C Medical Center L.L.C Shj.
BR 2, with license no. 556959)

23

NMC Holding LTD (IN ADMINISTRATION) 000004211
(formerly known as NMC Holding L.L.C., with license
no. CN- 1210596)

24

NMC Royal Family Medical Centre LTD (IN 000004243
ADMINISTRATION) (formerly known as NMC Royal
Family Medical Centre L.L.C., with license no. CN1491505)

25

NMC Royal Womens Hospital LTD (IN 000004235
ADMINISTRATION), including its branch Cooper
Health Clinic 1 - Dubai Branch, with license no. 689748
(formerly known as NMC Royal Womens Hospital
L.L.C, with license no. CN-1532709)

26

NMC Trading LTD (IN ADMINISTRATION), 000004233
including its branches NMC Trading LLC Branch-DXB,
with license no. 637024, NMC Trading LLC (Branch) DXB, with license no. 755519, NMC Trading LLC
Branch-Ajman, with license no. 57474, NMC Trading
LLC RAK Branch, with license no. 32957, and NMC
Trading LLC (Branch)- Fujairah, with license no. 14167.
(formerly known as NMC Trading L.L.C, with license
no. 207104)
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27

Reliance Information
Technology LTD (IN 000004234
ADMINISTRATION) (formerly known as Reliance
Information Technology.LLC, with license no. CN1031535)

28

Sharjah Pharmacy LTD (IN ADMINISTRATION) 000004239
(formerly known as Sharjah Pharmacy L.L.C, with
license no. 14966)

29

Sunny Al Buhairah Medical Centre LTD (IN 000004199
ADMINISTRATION) (formerly known as Sunny Al
Buhairah Medical Centre LLC and N.M.C Medical
Center L.L.C SHJ.BR, with license no. 558052)

30

Sunny Al Nahda Medical Centre LTD (IN 000004232
ADMINISTRATION) (formerly known as Sunny Al
Nahda Medical Centre LLC and N.M.C Medical Center
L.L.C SHJ. BR 4, with license no. 572409)

31

Sunny Dental Centre LTD (IN ADMINISTRATION) 000004198
(formerly known as Sunny Dental Centre LLC and
N.M.C Dental Centre L.L.C, with license no. 571311)

32

Sunny Halwan Speciality Medical Centre LTD (IN 000004204
ADMINISTRATION) (formerly known as Sunny
Halwan Speciality Medical Centre LLC, with license no.
747560)

33

Sunny Maysloon Speciality Medical Centre LTD (IN 000004205
ADMINISTRATION) (formerly known as Sunny
Maysloon Speciality Medical Centre L.L.C, with license
no. 751420)

34

Sunny
Medical
Centre
LTD
(IN 000004231
ADMINISTRATION) (formerly known as Sunny
Medical Centre LLC and N.M.C Medical Center L.L.C
SHJ.BR 1, with license no. 212280)

35

Sunny Sharqan Medical Centre LTD (IN 000004203
ADMINISTRATION) (formerly known as Sunny
Sharqan Medical Centre L.L.C, with license no. 744404)
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36

Sunny Specialty Medical Centre LTD (IN 000004200
ADMINISTRATION) (formerly known as Sunny
Specialty Medical Centre L.L.C, and N.M.C Medical
Center L.L.C SHJ.BR 3 with license no. 545893)
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Ad Hoc Committee
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Schedule 3
Form of Accession Letter
To:

[Company]
(by email to [])
and
Kirkland & Ellis International LLP
(by email to nmccore@kirkland.com)

From:

[Consenting Creditor]

Date:
NMC Healthcare LTD (in administration) – Voting Support Agreement
dated [] (the “Agreement”)
1.

We refer to the Agreement. This is an Accession Letter. Terms defined in the Agreement have
the same meaning in this Accession Letter.

2.

We agree, for the benefit of each Party, to be bound by the terms of the Agreement as a
[Consenting Unsecured Creditor]/[Consenting AFF Financier].

3.

We make the representations and warranties set out in Clause 9.1 (Representations and
warranties of each Consenting Creditor) of the Agreement to each other Party on the date of
this Accession Letter.

4.

Following [our accession to the Agreement in accordance with Clause 3 (Accessions to the
Agreement) of the Agreement]/[the Transfer (as defined in Clause 6.1 (Transfer Restrictions)
of the Agreement),] the aggregate amount of our [Locked-Up Unsecured Debt]/[AFF Debt]
[will be] / [is] as follows, and the relevant details in relation to any [Locked-up Unsecured
Debt]/[AFF Debt] held by us are as follows:
(a)

(b)

For all Debt held other than Debt in certificated form:
Amount of outstanding Unsecured Debt other than
Unsecured Debt in certificated form

_____________

Amount of outstanding AFF Debt

_____________

For Debt held in certificated form:
Clearing system through which the Notes are held

_____________

Clearing system account holder name

_____________

Clearing system account holder number

_____________

Amount of Unsecured Debt held in the form of _____________
Notes as at the date of this Accession Letter
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5.

Our contact details are as follows:
Address:
Attention:
Email:
Domicile:

[]
[]
[]
[]1

6.

This Accession Letter is entered into as a deed by us in favour of each of the Parties to the
Agreement, and is delivered on the date stated above.

7.

This Accession Letter and any non-contractual obligations arising out of or in connection with
it are governed by the laws of the Abu Dhabi Global Market.
Signed as a deed by [Consenting Creditor]

_________________________
Acting by:
(authorised signatory)
In the presence of:

_________________________
Name:
Address:
Occupation:

1

Please enter place of statutory seat, place of incorporation or (where there is no such place) the place under
the law of which the Consenting Creditor’s formation took place.
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Term Sheet
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Subject to tax, regulatory and Sharia law, analysis and structuring
RESTRUCTURING TERM SHEET
Introduction
This term sheet (the "Restructuring Term Sheet") describes the steps that will be taken to
implement a balance sheet restructuring (the "Restructuring") of NMC Healthcare Ltd (in
administration) ("Ltd") and certain of its direct and indirect subsidiaries (the "Group").
The Restructuring will result in a transfer of all or substantially all of the business and assets
of the Group, including the shares in all or substantially all of the Group's operating companies,
but excluding certain Excluded Assets, to a newly-established company ("Opco") owned by a
financier-controlled holding company ("Holdco").
The capital structure and governance regime for Holdco, Opco, and their subsidiaries following
the Restructuring is described in Schedule 5 (Exit Structure Term Sheet) of this Restructur ing
Term Sheet (the "Exit Structure Term Sheet").
This Restructuring Term Sheet is a summary of certain principal terms only, and is not
exhaustive of all of the steps that will be necessary to implement the Restructuring.
Capitalised terms in this Restructuring Term Sheet have the meaning set out in Schedule 1
(Definitions).
Deeds of Company Arrangement
1.

DOCA Companie s Each of the companies listed in Schedule 2 (the "DOCA
Companies") will propose a deed of company arrangement
pursuant to Chapter 8 of the Insolvency Regulations (a "DOCA").

2.

DOCA Creditors

The "DOCA Creditors" will be the Unsecured Creditors of the
DOCA Companies and their Unsecured Claims will be the
"DOCA Claims".
Unsecured Creditors include (among others):
a. creditors under
arrangements;

the

Group's

unsecured

financ ing

b. trade creditors, with respect to debts incurred prior to the
Administration Date; and
c. Secured Creditors, with respect to any proportion of their
claim which exceeds the value of their Security.
For the avoidance of doubt, the following persons are not
Unsecured Creditors:
a. Preferential Creditors;
b. creditors in respect of expenses of the Administrations;
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c. amounts owing under the AFF;
d. subject to section 21, Secured Creditors, up to the value of
their security; and
e. creditors of subsidiaries of the DOCA Companies, which do
not propose DOCAs. The DOCA Companies have incurred
substantially all of the financial indebtedness of the Group.
3.

Types of DOCA

In summary, there will be two types of DOCAs:
a. Asset Transfer DOCA: Ltd will propose a DOCA that
transfers such right, title or interest as it has in the Material
Transfer Assets to Opco or a subsidiary of Opco, in exchange
for a partial release of the DOCA Claims that it owes (and
other matters described below) (an "Asset Transfer DOCA").
b. Share Transfer DOCAs: The remaining DOCA Companies
will propose DOCAs that transfer all of their shares to Opco
or a subsidiary of Opco, in exchange for an entire release of
their DOCA Claims (and other matters described below) (a
"Share Transfer DOCA").
The DOCAs will also contain provisions in addition to those
summarised above that are required to implement the
Restructuring.

4.

Approval
DOCAs

The Administrators may, following consultation with the Ad Hoc
Committee, nominate a different or additional entity to propose an
Asset Transfer DOCA.
of the Each DOCA will be conditional upon receiving the legally
required level of support at a meeting or by correspondence (as
the Administrators may determine). In summary, this requires
that:
a. a simple majority (by value) of those voting on the DOCA
approve the DOCA; provided that
b. a DOCA will not be approved if creditors voting against it
represent more than half (in value) of creditors that are not
connected to the DOCA Company for the purposes of the
Insolvency Regulations.
A DOCA which is approved by the required creditor majority is
an "Approved DOCA". A DOCA which is not so approved is a
"Failed DOCA".

5.

Execution of
DOCAs
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DOCA Creditors once it is executed by the Administrators (an
"Executed DOCA").
However, the effectiveness of an Executed DOCA shall be subject
to the conditions described at section 13 below.
The Administrators may (but shall not be required to) decline to
execute any or all of the Approved DOCAs if:
a. there is at least one Failed DOCA; and
b. the Administrators form the view (acting reasonably) that an
Approved DOCA is no longer in the interests of the relevant
DOCA Creditors (taken as a whole).
Effect of DOCAs
6.

Holdco Facilities Each Executed DOCA will result in DOCA Creditors being
commitments
entitled to receive an allocation of EPM Entitlements (as set out
at section 8). Subject to the Claims Determination Process, each
DOCA Creditor will then receive an allocation of commitme nts
under the Holdco Facilities (referred to as Exit Instruments) in
satisfaction of its EPM Entitlement (as set out at section 9). The
terms of the Holdco Facilities are described in the Exit Structure
Term Sheet.

7.

Claims
Determination
Process

The DOCAs will provide for a claims determination process, as
described in Schedule 3 (the "Claims Determination Process").
Under the DOCAs and the Claims Determination Process, the
rules of insolvency set off shall apply to the determination of Final
Claims as at the Administration Date.
Any DOCA Claim that has been admitted to proof for distributio n
purposes by the Administrators (including, for the avoidance of
doubt, under the Claims Determination Process) is a "Final
Claim".

8.

EPM

Any DOCA Claim that has not been accepted in full by the
Administrators and not yet finally determined is a "Disputed
Claim" (including, for the avoidance of doubt, if the amount of a
DOCA Creditor’s alleged Secured Claim is disputed).
The Administrators will prepare an entity priority model (“EPM ”)
which calculates stakeholder claims and respective recoveries
across the DOCA Companies in the EPM Scenario in accordance
with Schedule 4 (Summary of EPM methodology).
As set out more fully at Schedule 4 (Summary of EPM
methodology):
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a. The EPM will assign a value to the business and assets of each
DOCA Company (its "Allocated EPM Value").
b. The EPM will also model the entitlements of each DOCA
Creditor under the EPM Scenario, based on their Final Claims
and Disputed Claims ("EPM Entitlements").
The Administrators will run the EPM as soon as reasonably
practicable before the Distribution Time.
Each DOCA Creditor will receive an EPM Entitlement under the
terms of the DOCAs in satisfaction of its DOCA Claims.
For the avoidance of doubt, EPM Entitlements shall be
prospectively allocated for Disputed Claims at the Distributio n
Time, notwithstanding that those claims have not been finally
determined as Final Claims. The Exit Structure Term Sheet
describes how the EPM will be re-run to reallocate Holdco
Facilities commitments amongst DOCA Creditors once Disputed
Claims are resolved.
9.

DOCA
Distributions

Each DOCA Creditor will be entitled to receive an allocation of
Holdco Facilities commitments in satisfaction of its EPM
Entitlement (a "DOCA Distribution"), subject to the Claims
Determination Process. DOCA Distributions will be calculated
on the same basis as their EPM Entitlement (ie as described in
Schedule 4 (Summary of EPM methodology)), subject to any
adjustments required to be made pursuant to the Claims
Determination Process.
Each DOCA Creditor will be entitled to receive its DOCA
Distribution at the Distribution Time, unless the Administrator s
have notified a DOCA Creditor that:
a. they have commenced, or will commence, legal proceedings
against that DOCA Creditor – in which case, those DOCA
Distributions will be withheld until those proceedings have
been finally settled or determined; or
b. the DOCA Creditor's claim is a Disputed Claim – in which
case, the DOCA Distributions relating to the Disputed Claim
(or the disputed part of the claim, if applicable) will be
withheld until the Disputed Claim is finally determined.
Any DOCA Creditor who has:
a. received partial or full payment of their DOCA Claim
(whether through litigation or the purported exercise of
Security); or
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b. has caused the Administrators or a DOCA Company to incur
fees and expenses,
in breach of the Administration Order may, in the Administrators ’
absolute discretion following consultation with the Ad Hoc
Committee and / or Holdco, have an equivalent amount of their
DOCA Distribution withheld, reduced, cancelled and / or set off
against their EPM Entitlement to account for that payment or
expense incurred by the Administrators.
10.

Receiving DOCA
Distributions

In order to receive its DOCA Distribution, a DOCA Creditor will
be required to accede to the Holdco Facilities Agreement. This
will require it to (among other things):
a. with respect to DOCA Creditors of Ltd, provide written
covenants not to continue or commence litigation against the
Administrators and / or Ltd, though without prejudice to any
proof of debt submitted in its Administration;
b. with respect to DOCA Creditors of all other DOCA
Companies, provide written releases of all DOCA Claims and
covenants not to continue or commence litigation against the
Administrators and / or the relevant DOCA Company; and
c. give certain contractual releases of liability in favour of
Holdco and its subsidiaries for matters arising in connectio n
with or prior to the DOCAs, in exchange for receiving
equivalent releases from Holdco and its subsidiaries (but
without prejudice to any Assignable Litigation Claims – see
section 19 below).

11.

Deed
Administrators

The Administrators will be appointed as the deed administrator s
of each DOCA Company under the terms of each DOCA (the
"Deed Administrators ").

12.

Continuation of
Administration

The DOCAs will, in addition to appointing the Administrators as
Deed Administrators, provide for the continuation of the
appointment of the Administrators (in their capacity as such) of
the DOCA Companies, until:
a. with respect to the Ltd, the Administration comes to an end in
accordance with the Insolvency Regulations; and
b. with respect to all other DOCA Companies, as soon as
reasonably practicable on or following the Completion Date.
For the avoidance of doubt, a DOCA Company which proposes a
Failed DOCA will remain in Administration until the
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Administration comes to an end in accordance with the Insolvenc y
Regulations.
Conditions to effectiveness
13.

Minimum
Allocated
Value

The Approved DOCAs will not become effective unless the
EPM Allocated EPM Value of DOCA Companies with Approved
DOCAs represents at least 85% of the Allocated EPM Value of
all of the Original DOCA Companies (the "Minimum Allocated
EPM Value").

Conditions to Completion
14.

Court applications The Administrators will obtain the following orders from the
ADGM court prior to the Completion Date:
a. if required for the purpose of the Restructuring (in the
Administrators’ sole discretion), an order from the ADGM
court pursuant to section 79 (Court may limit rights) of the
Insolvency Regulations preventing certain Secured Creditors
from realising or otherwise dealing with their Security;
b. if required for the purpose of the Restructuring (in the
Administrators’ sole discretion following consultation with
the Ad Hoc Committee), an order from the ADGM court
pursuant to section 81 (Transfer of shares) of the Insolvenc y
Regulations transferring the shares in one or more DOCA
Companies; 1 and/ or
c. an order from the ADGM court supporting the DOCAs,
seeking declarations setting out the effect of the DOCAs to aid
in recognition and enforcement of the DOCAs in the onshore
UAE courts.

15.

Other Conditions The Restructuring Documents will involve conditions precedent
precedent
that are typical for asset and share transfers in the relevant
emirates of the UAE, entry into similar financing arrangements to
those contemplated in the Exit Structure Term Sheet and certain
other conditions precedent to be agreed in the long form
documentation (the “Conditions Precedent”).

Litigation recoveries
16.

1

PostRestructuring

"Post-Restructuring Litigation Recoveries" are any assets
accruing to Ltd as the result of successful litigation after

In the event that a consensual resolution is achieved with the relevant third party owners, a structure without
a court application under section 81 of the Insolvency Reg ulations will be considered. This may involve the
DOCA Companies being transferred by share transfer agreements entered by the relevant shareholders.
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Litigation
Recoveries

completion of the Restructuring, including those resulting from
Assignable Litigation Claims.

17.

Application
in
accordance with
ADGM
administration
waterfall

Post-Restructuring Litigation Recoveries will be distributed net of
all costs, expenses and remuneration under the ADGM
administration waterfall to the DOCA Creditors of the relevant
DOCA Company from which the claim originated (exclud ing
such claims to be waived in connection with the Rolled Up
Facilities), subject to the requirement that no creditor may receive
greater than 100 cents in the dollar for their DOCA Claims.

18.

Multiple
Companies

Where a claim that results in Post-Restructuring Litigatio n
Recoveries originates from more than one DOCA Company, the
Administrators will apportion (in their absolute discretion) those
Post-Restructuring Litigation Recoveries in proportion to the loss
suffered by the relevant DOCA Companies, for distribution to the
relevant DOCA Creditors in accordance with section 17 above.

19.

Assignable
Litigation Claims

Litigation claims that are capable of assignment under the laws of
the ADGM as at the Completion Date are "Assignable Litigation
Claims".2
Pursuant to the relevant Executed DOCAs, each DOCA Company
(other than Ltd) will assign its Assignable Litigation Claim to Ltd
on the date on which the relevant DOCA becomes effective.
Ltd shall hold the Assignable Litigation Claims for the benefit3 of
the DOCA Creditors of the assigning DOCA Company as at the
Completion Date. Any recoveries (net of all costs and expenses
incurred in pursuing or receiving the benefit of the relevant claim)
will be held for the benefit of the DOCA Creditors of the relevant
DOCA Company as at the Completion Date.

Other stakeholders
20.

AFF

The rights of the AFF Financiers will not be affected by the
DOCAs.
The AFF Financiers have an existing contractual option to elect
for settlement of the Rolled Up Facility Commitments (as that
term is defined in the AFF) in either cash or a pro rata share of up
to 42% of the Exit Instruments (“Rolled Up Facilities Election”).

2

Assignment of certain insolvency claims available to the administrators will be made pursuant to section
253A (Power to assign) of the Insolvency Regulations. Analysis regarding assignment of potential civil claims
is ongoing and will be addressed in long form documentation.

3

Structure to be detailed in long form documentation.
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It is a Restructuring Milestone under the Voting Support
Agreement that the Rolled Up Facilities Election is exercised in
respect of at least 70 per cent. of the Rolled Up Facility
Commitments to receive Exit Instruments. That Restructur ing
Milestone is expected to occur ahead of the date on which DOCA
Creditors will be asked to vote on the DOCAs.
Holdco and its subsidiaries will (if required) make a cash
contribution to Ltd from the Opco Facilities to repay any amount
of the Rolled Up Facility Commitments which is not converted
into Exit Instruments.4
For the avoidance of doubt, any exercise of a Rolled Up Facilitie s
Election shall cease to be effective if the Allocated EPM Value of
DOCA Companies with Approved DOCAs or Executed DOCAs
represents less than the Minimum Allocated EPM Value.
21.

Secured Creditors Secured Creditors that vote in favour of the DOCAs with respect
to Unsecured Debts owed to them:
a. will not have their Secured Claims compromised by the
DOCAs for the amount of that claim that is equal to the value
of the relevant secured collateral determined by the
Administrators and / or in accordance with the Claims
Determination Process; and
b. will be bound by the Claims Determination Process with
regards to determining the validity and value of any Security
and validity and value of their claims.

22.

Third party assets Certain assets (including the shares of the DOCA Companies and
other assets which are currently used in the businesses operated
by the Group) are currently owned by third parties. Arrangeme nts
for the transfer and/or continued ownership of such assets as are
necessary for Holdco and its subsidiaries to own and operate the
business of the Group will be put in place as part of or in
connection with the DOCAs.

23.

Failed
DOCA A DOCA Company whose DOCA is a Failed DOCA, or whose
Companies
DOCA the Administrators elect not to execute (a "Failed DOCA
Company") will continue in Administration until the
Administration comes to an end in accordance with the Insolvenc y
Regulations.

24.

Adviser Fees

4

The Group will pay the fees of advisers to the Ad Hoc Committe e
and AFF Financiers in accordance with the existing fee letters.

This cash contribution will take place as part of the DOCAs in consideration for the compromises and
arrangements effected by the DOCAs.
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25.

Co-ordinating
Committee

Deferred fees owing to the Group's former coordinating
committee of creditors will be paid in cash on the Completio n
Date.

Key Dates
26.

Bar Date

DOCA Creditors will need to submit valid proofs of debt by no
later than 30 April 2021 (the "Bar Date"). DOCA Creditors who
do not submit a proof of debt on or before the Bar Date will not
be entitled to vote on a DOCA in respect of the DOCA Company
for which no claim was submitted in time and will have
abandoned, and will be taken for all purposes to have abandoned,
any entitlements that they may at any time receive for their DOCA
Claims.

27.

Expiry Date

In order to receive its DOCA Distribution, DOCA Creditors will
be required to accede to the Holdco Facilities Agreement by the
earlier of: (a) 12 months after the Completion Date; or (b) 16
Business Days after the date on which their Disputed Claim
becomes a Final Claim (the "Expiry Date"). DOCA Creditors
who fail to accede to the Holdco Facilities Agreement by the
Expiry Date will have their DOCA Distributions cancelled, and
without any further right to make any claim in respect of their
DOCA Claims, EPM Entitlements, or otherwise.

General provisions
28.

Administrators'
Duties

Nothing in this Restructuring Term Sheet or the Restructur ing
shall restrict, or attempt to restrict, the Administrators from
complying with the Administrators’ duties. If, and to the extent
that, there is any inconsistency between, the Administrators ’
duties and the terms of this Restructuring Term Sheet, the
Administrators’ duties shall prevail and the Administrators and
the DOCA Companies will not be bound by the relevant terms.
The Administrators act as agents for the DOCA Companies and
neither they nor their representatives shall incur any personal
liability in any circumstances whatsoever by virtue of this
Restructuring Term Sheet or in relation to the Restructuring or any
related matter, claim or statutory process.

29.

Documentation

a. Each DOCA shall authorise the execution of a Restructur i ng
Implementation Deed ("RID") to implement the Restructur ing
including:
i.

10202248938-v3
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ii. in relation to all remaining DOCA Companies, the transfer
of shares in such DOCA Companies to Opco or its
subsidiary; and
iii. entry into the documents contemplated
Structure Term Sheet.

by the Exit

b. The DOCAs will contain other customary provisions to ensure
they are effective.
30.

Releases

The DOCAs will contain customary releases from the DOCA
Companies and DOCA Creditors (including in relation to the
structure of the DOCAs and their impact on possible litigatio n
claims that the Administrators or the DOCA companies may have
had) to the Administrators, the Ad Hoc Committee, the AFF
Financiers, their representatives, employees and advisers. These
releases are in addition to the contractual releases necessary to
accede to the Holdco Facilities.

31.

Binding language

English.

32.

Governing
jurisdiction

10202248938-v3
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Schedule 1
Definitions
Term

Definition

ADGM

Abu Dhabi Global Markets.

Ad Hoc Committe e has the meaning given to that term in the Voting Support Agreement.
Administration
Date

27 September 2020, being the date of the Administration Order.

Administration
Order

the order of the ADGM court dated 27 September 2020 placing Ltd and
certain of its subsidiaries and affiliates, including each of the other
DOCA Companies, into ADGM administration.

AFF

the common terms agreement, dated 27 September 2020, as amended
and restated from time to time, including pursuant to global amendment
and restatement agreements dated 1 October 2020 and 16 December
2020, between, among others, Ltd, the original commercial financ iers
and the original murabaha term facility participants, and all other
Finance Documents (as defined therein).

AFF Financier

a "Financier" as defined in the AFF.

Allocated
Value

EPM has the meaning set out at section 8.

Approved DOCA
Asset
DOCA

has the meaning set out at section 4.

Transfe r has the meaning set out at section 3.

Assignable
Litigation Claims

has the meaning set out at section 19.

Bar Date

has the meaning set out at section 26.

Claim Recoveries

has the meaning set out at Schedule 4 (Summary of EPM methodology).

Claims
Determination
Process

has the meaning set out at section 7.

Completion Date

the date occurring as soon as reasonably possible after the satisfactio n,
or waiver of all of the Conditions Precedent in accordance with the
DOCAs.

10202248938-v3
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5

Term

Definition

Conditions
Precedent

has the meaning set out at section 15.

Deed
Administrator

has as the meaning set out at section 11.

Disputed Claim

has the meaning set out at section 7.

Distribution Time

means a time that is notified to the DOCA Creditors by the
Administrators, which the Administrators will use their reasonable
endeavours to ensure takes place as soon as reasonably possible after
the Completion Date (but, for the avoidance of doubt, will mainta in
absolute discretion to select).

DOCA

has the meaning set out at section 1.

DOCA Claims

has the meaning set out at section 2.

DOCA Companies

has the meaning set out at section 1.

DOCA Creditors

has the meaning set out at section 2.

DOCA
Distribution

has the meaning set out at section 9.

EPM

has the meaning set out at section 8.

EPM Entitlements

has the meaning set out at section 8.

EPM Recovery

has the meaning set at Schedule 4 (Summary of EPM methodology).

EPM Scenario

has the meaning set at Schedule 4 (Summary of EPM methodology).

Excluded Assets

cash, receivables, litigation claims and shareholdings in business units
and / or entities that are not DOCA Companies and were not forecast
as continuing entities in the Group’s most recent business plan.5

Executed DOCA

has the meaning set out at section 5.

Including Luarmia, Aspen, NMC Trading (other than New Medical Centre Trading LLC (in administration))
and the Saudi Arabian joint venture. If any proceeds are realized by LTD from a sale of Luarmia, Aspen or
the Saudi Arabian joint venture following the transfer of LTD’s assets to Opco pursuant to the Asset Transfer
DOCA, the proceeds will first be applied to any opco financing in excess of USD 200m which was utilised
to satisfy or repay AFF lenders.
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Term

Definition

Exit Instruments

has the meaning set out at set out in the Exit Structure Term Sheet.

Exit
Structure has the meaning set out in the Introduction to this Restructuring Term
Term Sheet
Sheet.
Expiry Date

has the meaning set out at section 27.

Failed DOCA

has the meaning set out at section 4.

Failed
Company

DOCA has the meaning set out at section 23.

Final Claim

has the meaning set out at section 7.

Group

has the meaning set out in the Introduction to this Restructuring Term
Sheet.

Holdco

has the meaning set out in the Introduction to this Restructuring Term
Sheet.

Holdco Facilities

has the meaning set out in the Exit Structure Term Sheet.

Holdco Facilitie s the facilities agreement to be entered into with respect to the Holdco
Agreement
Facilities.
Insolvency
Regulations

the Abu Dhabi Global Market Insolvency Regulations 2015.

Ltd

has the meaning set out in the Introduction to this Restructuring Term
Sheet.

Material Transfe r all right, title and interest of Ltd and (to the extent applicable) its
Assets
subsidiaries to the Transferring Business Units, material operating and
maintenance contracts, material business contracts, material property,
plant, equipment, and such other assets as the Administrators and the
Ad Hoc Committee may agree are necessary or desirable for the
operation of the Holdco and its subsidiaries following impleme nta tio n
of the Restructuring, but excluding the Excluded Assets.
Minimum
Allocated
Value
Opco

10202248938-v3
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Term

Definition

Opco Facilities

has the meaning set out in the Exit Structure Term Sheet.

Original
DOCA the DOCA Companies as at the date of the Voting Support Agreement.
Companies
Post-Restructuring has the meaning set out at section 16.
Litigation
Recoveries
Preferential Claim the claim of a person falling within the meaning of Schedule 8
(Preferential Debt) of the Insolvency Regulations, which for clarity
relates to employees only.
Preferential
Creditor

a creditor of a Preferential Claim.

Restructuring

has the meaning set out in the Introduction to this Restructuring Term
Sheet.

Restructuring
Documents

has the meaning given to that term in the Voting Support Agreement.

Restructuring
Milestone

has the meaning given to that term in the Voting Support Agreement.

Restructuring
Term Sheet

has the meaning set out in the Introduction to this term sheet.

RID

has the meaning set out at section 29.

Rolled
Facilities

Up has the meaning given to that term in the AFF.

Rolled Up Facility has the meaning given to that term in the AFF.
Commitments
Rolled
Up has the meaning set out at section 20.
Facilities Election
Secured Claim

the claim of a person who holds Security over property of a DOCA
Company for the purposes of the Insolvency Regulations (but only up
to the value of the Security).

Secured Creditor

a creditor with a Secured Claim.
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Term

Definition

Security

a mortgage, charge, pledge, lien or other security interest securing any
obligation of any person or any other agreement or arrangement having
a similar effect.

Share
DOCA

Transfe r has the meaning set out at section 3.

Stakeholder

has the meaning set out at Schedule 4 (Summary of EPM methodology).

Transferring
Business Units

means the ultimate shareholding in certain business units including the
following: (i) CosmeSurge Clinics, (ii) FMC Bareen Hospital, (iii)
Premier Group, (iv) Aesthetic Skin Care (Centurion), (v) Mesk Al
Madina, (vi) Americare, (vii) ASC, and (viii) NMC Healthcare Oman.

Unsecured Claim

all present and future monies, debts, claims and liabilities due, owing
or incurred on or before the Administration Date which is not subject
to Security (other than a claim that is secured by Security to the extent
that the value of that Security is less than the amount of the claim
secured by that Security, in which case that under-secured part shall be
treated as an Unsecured Claim) or a Preferential Debt (as such term is
defined in the Insolvency Regulations), in each case, whether alone or
jointly, or jointly and severally, with any other person, whether actually
or contingently, and whether as principal, surety or otherwise and
which excludes for the avoidance of doubt any amounts owing under
the AFF.

Unsecured
Creditor

a creditor in respect of an Unsecured Claim.
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Schedule 2
DOCA Companies
No.

Company

1

Al Zahra Pvt. Hospital Company LTD (IN 000004237
ADMINISTRATION) (formerly known as Al Zahra
Pvt. Hospital Company Limited, with license no. 16506)

2

Bait
Al
Shifaa
Pharmacy
LTD
(IN 000004236
ADMINISTRATION), including its branch Bait Al
Shifaa Pharmacy LLC Dubai Branch- Jafza, with
commercial license no. 164999 (formerly known as Bait
Al Shifaa Pharmacy (LLC), with license no. 224351)

3

Eve Fertility Center LTD (IN ADMINISTRATION) 000004206
(formerly known as Eve Fertility Center L.L.C., with
license no. 539107)

4

Fakih
IVF
Fertility
Center
LTD
(IN 000004224
ADMINISTRATION), including its branches Fakih
IVF Fertility Center LLC - Branch 3, with license no.
CN-1360709-3, and Fakih IVF Fertility Center LLC Branch 4 with license no. CN-1360709-4 (former ly
known as Fakih IVF Fertility Center L.L.C., with license
no. CN-1360709)

5

Fakih IVF LTD (IN ADMINISTRATION) (former ly 000004220
known as Fakih IVF L.L.C, with license no. 666849)

6

Grand
Hamad
Pharmacy
LTD
(IN 000004238
ADMINISTRATION) (formerly known as Grand
Hamad Pharmacy LLC, with license no. 607766)

7

Hamad Pharmacy LTD (IN ADMINISTRATION) 000004209
(formerly known as Hamad Pharmacy L.L.C, with
license no. 118795)
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No.

Company

8

N M C Provita International Medical Center LTD 000004240
(IN ADMINISTRATION), including its branches N M
C Provita International Medical Centre L.L.C. - Branch
1, with licence no. CN- 1194307-1, Provita Internatio na l
Medical Centre L.L.C. - Branch 2, with licence no. CN1194307-2, and N M C Provita International Medical
Centre L.L.C. - Branch 3, with licence no. CN-11943073 (formerly known as N M C Provita Internatio na l
Medical Center L.L.C., with license no. CN-1194307)

9

NMC Royal Hospital LTD (IN ADMINISTRATION), 000004225
including its branches NMC Clinic (BR of NMC Royal
Hospital LLC), with license no. 814785, NMC Polyclinic
Branch of NMC Hospital LLC, with license no. 163880,
NMC DIC Clinic and Pharmacy (BR of NMC Royal
Hospital LLC), with license no. 860025, and NMC
Hospital (BR of NMC Royal LLC), with license no.
878386 (formerly known as N M C Royal Hospital
L.L.C, with license no. 710432)

10

NMC Royal Hospital LTD (IN ADMINISTRATION) 000004245
(formerly known as N M C Royal Hospital L.L.C., with
license no. CN-2015786)

11

NMC Royal
Medical
Centre
LTD
(IN 000004197
ADMINISTRATION), including its branches NMC
Royal Medical Centre LLC - Branch (Shahama), with
license no. CN-2912685, and NMC Royal Medical
Centre LLC -Branch (Karama), with license no. CN2895125, and NMC Royal Medical Centre LLC -Branch
1 (Abu Dhabi), with license no. CN-2150457-1 (formerly
known as N M C Royal Medical Centre L.L.C., with
license no. CN-2150457)

12

NMC
Specialty
Hospital
LTD
(IN 000004217
ADMINISTRATION) (formerly known as NMC
Specialty Hospital - L.L.C, with license no. CN1026386)

13

NMC Healthcare LTD (IN ADMINISTRATION) 000004210
(formerly known as N.M.C Health Care (L.L.C), with
license no. 610400)
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No.

Company

14

NMC
Specialty
Hospital
LTD
(IN 000004241
ADMINISTRATION) (formerly known as N.M.C
Specialty Hospital (LLC), with license no. 562359)

15

New Medical Centre LTD (IN ADMINISTRATION) 000004214
(formerly known as New Medical Centre L.L.C, with
license no. 127562)

16

New Medical Centre LTD (IN ADMINISTRATION), 000004216
including trading in Ras Al Khaimah as NMC Royal
Dental Centre under license no. 38678, NMC Royal
Medical Centre, under license no. 21518 and NMC Royal
Pharmacy, under license no. 21669 and its branches New
Medical Centre Ajman LLC-BR, with license no. 95454
and New Medical Centre L.L.C - Branch of Abu Dhabi
2, with license no. CN- 1831682 (formerly known as
New Medical Centre LLC, with license no. 25954)

17

New Medical Centre Pharmacy
LTD (IN 000004253
ADMINISTRATION) (formerly known as New
Medical Centre Pharmacy - L.L.C - Al Ain - NMC, with
license no. CN-113513)

18

New Medical Centre Pharmacy
LTD (IN 000004255
ADMINISTRATION), including its branches New
Medical Centre Pharmacy/Branch, with license no.
96634, and New Medical Centre Pharmacy LLC NMC
Branch 1, with license no. 766270 (formerly known as
New Medical Centre Pharmacy LLC - N.M.C, with
license no. 608411)

19

New Medical Centre Specialty Hospital LTD (IN 000004228
ADMINISTRATION) (formerly known as New
Medical Centre Specialty Hospital LLC, with license no.
CN-1135806)

20

New Medical Centre
Trading
LTD
(IN 000004218
ADMINISTRATION), including its branches New
Medical Centre Trading LLC Branch 1, with license no.
CN-1027356-1, New Medical Centre Trading LLC
Branch 2, with license no. CN-1027356-2, and New
Medical Centre Trading LLC Branch 3, with license no.
CN-1027356-3(formerly known as New Medical Centre
Trading L.L.C, with license no. CN-1027356)
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No.

Company

21

New
Pharmacy
Company
LTD
(IN 000004230
ADMINISTRATION), including its branches New
Pharmacy Company WLL - Branch 1, with license no.
CN-1029364-1, New Pharmacy Company WLL - Branch
2, with license no. CN-1029364-2, New Pharmacy
Company WLL - Branch 4, with license no. CN1029364-4, New Pharmacy Company WLL - Branch 6,
with license no. CN-1029364-6, New Pharmacy
Company WLL - Branch 7, with license no. CN1029364-7, New Pharmacy Company WLL - Branch (Shahama), with license no. CN-2936047, New
Pharmacy Company WLL - Branch 9, with license no.
CN-2832792-9, (formerly known as New Pharmacy
Company W L L, with license no. CN-10293 64)

22

New
Sunny
Medical
Centre
LTD
(IN 000004202
ADMINISTRATION) (formerly known as New Sunny
Medical Centre LLC; N.M.C Medical Center L.L.C Shj.
BR 2, with license no. 556959)

23

NMC Holding LTD (IN ADMINISTRATION) 00000421
(formerly known as NMC Holding L.L.C., with license
no. CN- 1210596)

24

NMC Royal Family Medical Centre LTD (IN 000004243
ADMINISTRATION) (formerly known as NMC Royal
Family Medical Centre L.L.C., with license no. CN1491505)

25

NMC Royal Womens Hospital LTD (IN 000004235
ADMINISTRATION), including its branch Cooper
Health Clinic 1 - Dubai Branch, with license no. 689748
(formerly known as NMC Royal Womens Hospital
L.L.C, with license no. CN-1532709)

26

Reliance Information
Technology LTD (IN 000004234
ADMINISTRATION) (formerly known as Reliance
Information Technology.LLC, with license no. CN1031535)

27

Sharjah Pharmacy LTD (IN ADMINISTRATION) 000004239
(formerly known as Sharjah Pharmacy L.L.C, with
license no. 14966)
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No.

Company

28

Sunny Al Buhairah Medical Centre LTD (IN 000004199
ADMINISTRATION) (formerly known as Sunny Al
Buhairah Medical Centre LLC and N.M.C Medical
Center L.L.C SHJ.BR, with license no. 558052)

29

Sunny Al Nahda Medical Centre LTD (IN 000004232
ADMINISTRATION) (formerly known as Sunny Al
Nahda Medical Centre LLC and N.M.C Medical Center
L.L.C SHJ. BR 4, with license no. 572409)

30

Sunny Dental Centre LTD (IN ADMINISTRATION) 000004198
(formerly known as Sunny Dental Centre LLC and
N.M.C Dental Centre L.L.C, with license no. 571311)

31

Sunny Halwan Speciality Medical Centre LTD (IN 000004204
ADMINISTRATION) (formerly known as Sunny
Halwan Speciality Medical Centre LLC, with license no.
747560)

32

Sunny Maysloon Speciality Medical Centre LTD (IN 000004205
ADMINISTRATION) (formerly known as Sunny
Maysloon Speciality Medical Centre L.L.C, with license
no. 751420)

33

Sunny
Medical
Centre
LTD
(IN 000004231
ADMINISTRATION) (formerly known as Sunny
Medical Centre LLC and N.M.C Medical Center L.L.C
SHJ.BR 1, with license no. 212280)

34

Sunny Sharqan Medical Centre LTD (IN 000004203
ADMINISTRATION) (formerly known as Sunny
Sharqan Medical Centre L.L.C, with license no. 744404)

35

Sunny Specialty Medical Centre LTD (IN 000004200
ADMINISTRATION) (formerly known as Sunny
Specialty Medical Centre L.L.C, and N.M.C Medical
Center L.L.C SHJ.BR 3 with license no. 545893)
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Schedule 3
Claims Determination Process
1.

Approach to review: The Administrators will review all claims on their merits. The
determination process will include an assessment and determination of the validity of
any claimed Security.

2.

Final Claims: Claims which are accepted by the Administrators, or approved pursuant
to the Claims Determination Process, will become Final Claims. Final Claims will be
eligible to receive distributions pursuant to the DOCAs (in the form of Exit Instrume nts)
and/or from Post-Restructuring Litigation Recoveries (in cash or in any other form
received and made available for distribution by the Administrators).

3.

Disputed Claims: If the Administrators reject a proof in whole or in part, the
Administrators will prepare a statement of their reasons for the rejection, which will be
provided to the creditor as soon as reasonably practicable after the decision is made,
and in any event within 21 days. The creditor will have 21 days from being provided
with those reasons to notify the Administrators that it requires its claim to be determined
by an independent adjudicator. The process for adjudication is set out further below.

4.

Invalid Security: If the Administrators consider that a claimed Security is invalid in
whole or in part, the Administrators will prepare a statement of their reasons for the
rejection, which will be provided to the creditor as soon as reasonably practicable after
the decision is made, and in any event within 21 days. The creditor will have 21 days
from being provided with those reasons to notify the Administrators that it requires its
claim to be determined by an independent adjudicator. The process for adjudication is
set out further below.

5.

Value of Security: If the Administrators consider a Security to be valid (in whole or in
part) but are dissatisfied with the value placed upon that Security by a creditor, the
Administrators may issue a notice requiring that Security to be sold.
a. Terms of sale: The terms of sale of the Security will be as agreed, or, in the
event of a dispute in that regard, as the adjudicator may direct upon a referral of
the dispute as to the terms of sale to the adjudicator by the Administrators. The
DOCA Company (including by way of its Administrators or Deed
Administrators) shall be permitted to participate in the sale process.
b. No right of appeal: There is no right to appeal the notice issued by the
Administrators to require the sale of a Security. There is also no right to appeal
or to have reviewed the Administrators’ decision to issue such a notice, other
than on the ground, which must be particularised and evidenced, that the
Administrators acted irrationally or in bad faith in deciding to issue the notice
that the Security be sold. Any such appeal must be made to the ADGM court.

6.

Claims against creditors: If the Administrators intend to pursue a claim against a
creditor, then they will provide the creditor with a concise statement of the nature of
the claim and its value within a reasonable time. Only claims made or which the
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Administrators have stated they intend to make, in a particularised fashion ahead of the
Distribution Time, will affect a DOCA Creditor's DOCA Distribution.
7.

Bar Date: Any claims which have not been validly proved on or prior to the Bar Date,
will be discharged on that date. The discharge will have effect in relation to all such
unsecured claims that are not notified on or prior to the Bar Date.

8.

Set off of claims: Where a declaration under either section 251 or section 252 of the
Insolvency Regulations has been made against a creditor, that creditor’s claim to a
distribution, and any interest due on the creditor’s claim, shall be set off against any
liability and interest due on those claims.

9.

Claims that may be determined by ADGM court:
If a Disputed Claim:
a. has been made by a regulator; or
b. the Administrators or the company have notified the creditor that they intend to
pursue a claim against it (i) with a value of USD 50,000,000 or more, and/or (ii)
which exceeds the value of the creditor’s claim; and/or (iii) that involves
fraudulent trading claims (under section 251 of the Insolvency Regulatio ns)
and/or allegations of dishonesty or recklessness on the part of the creditor (or
for which the creditor is vicariously liable),
the creditor or the regulator or the Administrators and/or the DOCA Company (as the
case may be) will be entitled to issue proceedings in the ADGM court for the
determination of their claims, within 21 days of the Administrators giving notice of the
outcome of their decision. So far as the regulator is entitled to rely on the mandatory
jurisdiction of another court, this provision shall be read as including reference to that
court. If either the creditor or the regulator or the Administrators or the DOCA
Company issues such proceedings, the process for adjudication set out below shall not
apply.

10.

Adjudication process:
a. Identity of adjudicators: It is intended that the adjudicator/s will be comprised
of one or more judges or former judges, from, but not limited to, English and
UAE law jurisdictions, who will act as experts, rather than arbitrators.
b. Place of hearings: Hearings can be conducted and determinations can be made
by any one of the adjudicators, if there are more than one. Hearings will take
place by video conference, or in person in the ADGM or in London, at the
discretion of the adjudicator.
c. Disputes of USD 1,000,000 or less: Claims or disputed security with a claimed
value of USD 1,000,000 or less will be determined on paper, without an oral
hearing and without cross examination or disclosure. The creditor will be
entitled to file one round of written submissions and supporting written
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evidence, after which the relevant company will be entitled to file one round of
responsive written submissions and supporting written evidence. The
adjudicator will not be obliged to give reasons for the decision.
d. Disputes of USD 1,000,000 to USD 25,000,000: Claims or disputed Security
with a claimed value of over USD 1,000,000 and up to USD 25,000,000 will be
determined on paper, with an option for the adjudicator, in his/her sole
discretion, to elect to hear oral evidence (including cross examination) and/or
submissions limited to issues specified by the adjudicator at a short hearing (of
no more than 3 days), to take place remotely or in London or in ADGM.
Regardless of whether the claim is to be determined on paper or at a hearing,
written submissions shall be filed by the creditor and then the DOCA Company,
after which the parties must file a preliminary list of issues to be determined by
the adjudicator, which will preferably be a joint agreed list. The parties may
make requests for disclosure of specific documents or documents in a narrow
category, relating to a particular factual issue in the list of issues to be
determined. Disclosure requests which are not agreed shall be determined by
the adjudicator. The parties will then have an opportunity to file one round of
written evidence, accompanied by a short summation of their case, not longer
than 10 pages. If necessary, the parties should then file an updated list of issues.
The adjudicator shall give brief reasons for their decision.
e. Disputes over USD 25,000,000: Claims or disputed security with a claimed
value of over USD 25,000,000 will be determined at or after an oral hearing at
which the adjudicator may permit cross examination in addition to oral
submissions. The procedure for filing submissions and evidence, producing a
list of issues and requesting disclosure shall be as above. The adjudicator shall
give comparatively fuller reasons for their decision.
f.

Finality: The adjudicator’s decision on any matter referred to the adjudicator
will be final and binding, and, in so far as the law allows, not capable of being
appealed.

g. Costs: The costs of the adjudication will be within the discretion of the
adjudicator save that the adjudicator will be guided by the principle that costs
follow the event, subject always to the considerations of fairness and
proportionality as applied by the ADGM court in respect of costs orders from
time to time.
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Schedule 4
Summary of EPM methodology
1.

Introduction

The EPM calculates the claims and recoveries of the DOCA Companies' creditors in a
hypothetical administration sale of the Group's business and assets (the “EPM Scenario”).
The EPM identifies:
a. each DOCA Company’s value that is capable of distribution to creditors (its “Allocate d
EPM Value”); and
b. the legal rights, ranking and characteristics of each of the claims related to it (both Final
Claims and Disputed Claims6)
in order to model estimated recoveries ("Claim Recoveries") from each DOCA Company for
each creditor or shareholder that is not a DOCA Company (“Stakeholder”).
Claim Recoveries are, in turn, used to determine:
a. each Stakeholder’s proportionate allocation of EPM Entitlements; and, as a result
b. each DOCA Creditor's DOCA Distribution following any adjustments required
pursuant to the Claims Determination Process.
2.

Determinants of Claim Recoveries

Area

EPM assumptions

Allocated EPM
Value



The Allocated EPM Value attributable to each NMC DOCA Company
is determined on the basis of the following primary components, in
aggregate:


Enterprise value of the Group – The enterprise value of the Group
has been estimated based on business plan projections and the
public market valuation of comparable healthcare businesses.



Enterprise value for individual entities – The value of the Group
is split by operating cluster based on business plan projected
EBITDA. Within operating clusters, entity-by-entity enterprise
value is based on the most detailed historical financial statement
information available.



Subsidiary undertakings - where relevant,7 the equity value of a
DOCA Company’s subsidiaries (both within and outside

6

The Administrators will use their discretion to attribute the value they consider reasonab le to a Disputed
Claim for the purposes of determining claim recoveries, without prejudice to alter such assessment in
connection with the Claims Determination Process.

7

For example, if the subsidiary undertaking is not in administration.
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Area

EPM assumptions
administration) contributes to its Allocated EPM Value. If there is
Allocated EPM Value available after all a subsidiary entity’s
liabilities are satisfied, the residual value flows proportionally to
its equity holders (including minority shareholders). If an equity
holder is another Group entity, the value of its equity holdings are
an asset which will add to that other Group entity’s Allocated EPM
Value. The equity value of subsidiaries not in administration is
calculated on the basis of their enterprise value, plus non-core
assets and intercompany receivables (that could represent
additional value) and less third-party debt, intercompany payables
and guarantees of impaired guarantee claims debtors within
administration (that could represent additional liabilities).


Claim
Recoveries

10202248938-v3

No Post-Restructuring Litigation Proceeds are included in the EPM.
Recoveries from Post-Restructuring Litigation Proceeds will be paid
to creditors of the relevant DOCA Companies separately.

A DOCA Company’s Allocated EPM Value is then applied by the EPM
in accordance with the ADGM insolvency waterfall. A summary of that
waterfall is as follows (in order of priority):


Fixed Charge claims – Estimated proceeds (if any) that would be
distributable to creditors who have fixed charge Security over assets.
The Administrators’ current views as to the validity and / or the
estimated market realisable value of Security will be reflected. Any
shortfall ranks as an unsecured claim in the entity where the origina l
claim arises. Secured asset distribution from all entities is accounted
for before calculating the residual claim;



Expenses of the administrations – Estimated due and unpaid costs,
expenses and remuneration properly incurred operating the entity and
realising value from assets (including any relevant proportion of the
AFF);



Preferential creditors – Estimated proceeds (if any) that would be
distributable to Preferential Creditors;



Floating charge claims – Estimated proceeds (if any) that would be
distributable to creditors who have floating charge Security over
assets. The Administrators’ current views as to the validity and / or the
estimated market realisable value of Security will be reflected. Any
shortfall ranks as an unsecured claim in the entity where the origina l
claim arises;



Unsecured Debts – Estimated proceeds (if any) that would be
distributable to creditors who have an Unsecured Debt (includ ing
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Area

EPM assumptions
financial, guarantee, trade, intercompany, 8 and shortfall claims from
secured claims). Creditor balances are based on proof of debt
submissions to the Administrators prior to the Bar Date (subject to
Administrators’ discretion to accept claims filed after the Bar Date).
The Administrators’ current views as to the validity will be reflected;


Statutory interest – Statutory interest on claims after repayment of the
above; and



Shareholders – Estimated surplus recoveries (if any) that would be
distributable to shareholders.

Entities
The EPM will calculate the Allocated EPM Value and Claim Recoveries
assessed
to for DOCA Creditors with respect to DOCA Companies only (including
derive
subsidiary undertakings where relevant).
Allocated EPM
Value

8

Intercompany claim values included as per inter-company matrix provided to the Administrators by the NMC
Healthcare Ltd (in administration), adjusted for known fraudulent entries. Rank equally with other unsecured
claims. Intercompany creditor and debtor balances are netted off.
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3.

Calculation of Exit Instrument allocations

Area

EPM assumptions

EPM Recovery A DOCA Creditor's “EPM Recovery” (as a fraction) is calculated by
dividing (a) its individual unsecured Claim Recoveries from all DOCA
Companies by (b) the total unsecured Claim Recoveries for all DOCA
Creditors from all DOCA Companies.
Allocation
of Each DOCA Creditor's allocated proportion of Exit Instruments (i.e. its
Exit
EPM Entitlement), taking into account elections pursuant to the Rolled Up
Instruments
Facilities Election, will be calculated as follows:
𝐸 × 𝑉 × (1 − (42% 𝑥 𝐴))

where:
E = a DOCA Creditor's EPM Recovery;
V = the amount of all Exit Instruments (i.e. the aggregate amount
of commitments under the Holdco Facilities); and
A = the percentage of the Rolled Up Facilities Election which is
exercised to receive Exit Instruments
For the avoidance of doubt, the same formula will be used to determine
DOCA Allocations for the Asset Transfer DOCA and Share Transfer
DOCAs.

10202248938-v3

- 27 -

Schedule 5
Exit Structure Term Sheet
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Final

Schedule 5 to Restructuring Term Sheet
EXIT STRUCTURE TERM SHEET1

CAPITAL STRUCTURE OVERVIEW
We refer to the structure chart at Annex I to this Term Sheet, which sets out the structure of a new holding
company (“Holdco”) for the operating part of the Group (Holdco together with its subsidiaries, the “Holdco
Group”) following completion of the Restructuring (“Completion”).
The terms of the Holdco Facilities described below are set out in Part A of this Term Sheet, the terms of the
Opco Facilities described below are set out in Part B of this Term Sheet and the corporate governance
arrangements for the Holdco Group are described in Part C.

Holdco Facilities
On Completion, Unsecured Creditors will receive commitments under secured conventional and Islamic
facilities (the “Holdco Facilities”) made available to Holdco.
The Holdco Facilities will provide financiers (“Financiers”) control rights with respect to the Holdco Group, as
described in Part C.
The commitments in the Holdco Facilities are the ‘Exit Instruments’ for the purposes of the administration
funding facility made available to NMC Healthcare LTD (the “AFF”).

Opco Facilities
Opco and its subsidiaries (the “Opco Group”) will be entitled to incur facilities described in Part B of this Term
Sheet (the “Opco Facilities”). The Opco Facilities will be underwritten prior to Completion and a competitive
marketing process will be undertaken to ensure that the Opco Facilities are made available on the best available
terms. The AFF financiers will have an opportunity to participate in the Opco Facilities in accordance with preemption rights agreed in the AFF.

Islamic Structuring
Holdco Facilities and Opco Facilities will include conventional and Islamic facilities, subject to a common
terms agreement. Precise terms of Islamic structuring to be agreed in long form documentation.

1

Note: subject to tax law review and structuring

PART A: HOLDCO FACILITIES

HOLDCO FACILITIES
Parties
1.

Borrower/Obligor

Holdco

2.

Original Financiers

All Unsecured Creditors to be offered a right to participate in the
Holdco Facilities as described further in the Restructuring Term
Sheet.

3.

Categories of Financier

The claims of all Financiers will rank pari passu and equally among
one another.
For the purposes of information and voting rights (as described
further below), there will be three categories of Financier:
Unrestricted Financiers
Financiers who satisfy at least one of the following three criteria:
(i)

their commitments under the Holdco Facilities represent less
than 0.5% of the total commitments under the Holdco
Facilities;

(ii)

they are an industrial competitor2 , trade counterparty and / or a
person engaged in a material dispute with Holdco or any of its
subsidiaries; and/or

(iii)

they elect to be an Unrestricted Financier.

Reporting Financiers
Financiers who are not Unrestricted Financiers.
Supervising Financiers
Reporting Financiers who:
(i)

(ii)

elect to be Supervising Financiers , and (a) whose
commitments under the Holdco Facilities aggregate to at least
5% of the total amount of commitments under the Holdco
Facilities then outstanding and/or (b) are one of the 10 largest
holders of commitments under the Holdco Facilities; and/or
are Nominating Financiers (as described in Part C below).

For the avoidance of doubt:

2



All Supervising Financiers will also be Reporting Financiers.



A Reporting Financier who holds less than 5% of the
commitments under the Holdco Facilities may be a Supervising
Financier if it is a Nominating Financier.

Note: Definitions to be agreed in long form documentation and include investors in healthcare sector, as
well as direct operating businesses subject to customary language to accommodate investors with multiple
investment strategies and appropriate information barriers.

2



A Nominating Financier cannot elect not be a Supervising
Financier.

For the avoidance of doubt, if as a result of an assignment, transfer, or
any other reason, a Financier ceases to satisfy the requirements for a
Reporting Financier, a Supervising Financier or a Nominating
Financier (as the case may be), it shall (as applicable) cease to be a
Reporting Financier, Supervising Financier or Nominating Financier.
4.

Agent/
Investment
Security Agent

Agent/

Independent third party or a Financier

Principal terms of Holdco Facility
5.

Amount

USD [2.25] bn 3 in aggregate of conventional and Islamic facilities ,
assuming 100% of the existing business and assets of the Group
contemplated to be transferred to Opco by the Restructuring Term
Sheet are so transferred.
If less than 100% of the value of the Group is acquired (whether
because any DOCA is unsuccessful or otherwise), the day one size of
the Holdco Facilities will be reduced. Holdco will be permitted to
issue further commitments in connection with a bid for such assets,
subject to the governance arrangements described in Annex II and
provided that the maximum amount of Holdco Facilities
commitments will not exceed USD [2.25] bn.

6.

EPM and EPM re-runs

The original commitments under the Holdco Facilities will be
allocated in accordance with the EPM, as described in section [9] of
the Restructuring Term Sheet.
Holdco will engage Alvarez & Marsal to re-run the EPM (a) on the
first, second, and third anniversaries of Completion and (b) at any
other time reasonably requested by Holdco (an “EPM Re-Run”).
Following the EPM Re-Run, Holdco will reallocate entitlements to
Exit Instruments reserved for DOCA Creditors whose claims are
ultimately rejected to the DOCA Creditors who would have been
entitled to those Exit Instruments if such rejected claim had not been
accounted for in the EPM.4 This reallocation process by Holdco will
never result in a Holdco Financier's existing commitments under the
Holdco Facilities being, withdrawn, cancelled, reduced, or
transferred.

3

Note: Subject to review in light of tax and structuring advice. Final amount could be higher / lower, though
without affecting proportions of commitments allocated to individual Finan ciers.

4

Note: Mechanics for transfers of entitlements to additional Exit Instruments be included in long form
documentation.

3

7.

Interest / Profit5

Interest (on the commercial facility) and profit (on the Islamic
facility) will have three components:
Cash pay
Subject to Cash Sweep, 0.5% p.a. on each interest/profit payment
date. First interest/profit payment date to occur nine months
following Completion.
PIK
2.0% p.a. PIK, capitalised on each interest/profit payment date.
Variable rate
Variable interest rate / profit equal to Excess Cash (see definition
below).
Interest / profit period
3 months.

8.

Repayment

Bullet repayment on Final Maturity Date

9.

Ranking

At least pari passu with all other debt of Holdco, other than any
Priority Holdco Debt. Structurally subordinated to the Opco
Facilities.

10. Final Maturity Date

Five years subject to two 12 months extension options at Holdco's
election.
Customary conditions precedent to any extension request will apply
including the prior written consent of the Majority Reporting
Financiers for year 6 and Super Majority Reporting Financiers
consent
for
year
7.
Long form documentation will include provisions requiring the
Financiers to consult together, and act reasonably in considering, an
equitisation of the Holdco Facilities, extension of the maturity of the
Holdco Facilities or other steps to avoid an insolvent administration
or liquidation of Holdco following the Final Maturity Date. Consent
thresholds to implement required amendments to be considered in
long form documentation.

11. Purpose

Reinstate debt equivalent to the expected future value of the Group /
parts of the Group acquired by Holdco.

Collateral
12. Collateral

All asset security at Holdco (including its shares in the Opco).

Cash sweep, prepayment and cancellation events
13. Cash Sweep

5

Holdco to procure that all cash available for distribution from the

Note: Precise Shari'a terminology will reflect the final Shari'a structure. For example, if an ijara is used
Islamic financiers will receive variable rental for an amount equivalent to the interest paid to conventional
lenders.

4

Opco Group shall be upstreamed by Opco to Holdco to be applied in
accordance with the waterfall below. Restrictions on upstreaming
cash to be limited to restrictions arising as a matter of law and under
the terms of the Opco Facilities (as set out in section 12 of Part B
below).
Cash received by Holdco from the Opco Group to be applied on each
Interest/Profit Payment Date, and on an Exit, in the following order:
(i)

Holdco administrative costs (to include costs of corporate
service provider, board costs , adviser fees and, in the case of
an Exit, sufficient funds to wind up the Holdco structure, in
each case, to the extent not already paid).

(ii)

Agent's fees, costs, and expenses (in each case, to the extent
not already paid).

(iii)

Cash pay interest / profit under Priority Holdco Debt (if any).

(iv)

If an acceleration event is continuing, principal amounts
(including capitalised interest / profit) under Priority Holdco
Debt.

(v)

Cash pay interest/profit under Holdco Facility.

(vi)

If no acceleration event is continuing, principal amounts
(including capitalised interest / profit) under Priority Holdco
Debt.

(vii)

Until the outstanding principal amount of the Holdco Facility
is equal to 10% of the original principal amount 6 , towards
prepayment of principal on the Holdco Facilities (including
capitalised interest / profit).

(viii)

Until an Exit, all remaining amounts shall be applied towards
payment of variable interest / profit.

(ix)

Upon an Exit, all remaining amounts shall be applied towards:
(a) payment of principal, until it is repaid in full; and then
(b) if there are any remaining amounts after all of the
principal has been repaid, towards payment of variable
interest / profit
provided that if, on an Exit, any proceeds applied in these
proportions would be insufficient to repay the Holdco Facilities
in full, all Excess Cash will be applied towards principal until the
principal has been fully repaid, and any amounts outstanding
thereafter shall be applied in payment of variable interest/profit
(the amount payable under paragraphs 8 and/or 9(b) being
“Excess Cash”).7

6

Note: The commercial intention is to prioritise repayment of principal. But there needs to be some principal
left outstanding for interest to continue accruing. Although not contemplated in the current business plan,
and subject to Financier controls, a series of disposals falling short of an Exit could in theory result in
proceeds greater than USD 2.25bn. So the waterfall pauses repayments of principal once 90% of principal
has been repaid until an Exit occurs.

7

Note: Subject to output of Deloitte advice.

5

Long form documents to include customary provisions to enable any
agreed management incentive plan to be paid at an appropriate level
of the structure.
14. Mandatory prepayment events

Further mandatory prepayment events to be limited to illegality. All
cash receipts to be held by Holdco in a blocked account and applied
in accordance with the Cash Sweep on the next quarterly interest /
profit date.

15. Voluntary prepayment events

None.

16. Other

No redrawing.

Other common terms
17. Agreed Precedent

Form recommended by the Loan Market Association for leverage
finance facilities.
Form of Islamic documentation to be agreed depending on structure.
Intercreditor arrangements will be documented to provide for equal
treatment as between the conventional and Islamic financiers. For
example, payments will need to be made pro rata and recoveries
applied pro rata between the two tranches.

18. Information Undertakings

Financiers to receive following information:
Unrestricted Financiers
(i)

(ii)

Within 150 days of financial year end:
(a)

Audited annual financial statements

(b)

Notes to financial statements

(c)

Management commentary

(d)

Annual outlook

(e)

Earnings call (Q&A)

Notice of intended Exit, as soon as reasonably practicable
once binding documentation agreed

Reporting Financiers
(i)

All information provided to Unrestricted Financiers

(ii)

All information provided to Opco Group financiers

(iii)

Within 60 days of the end of each financial quarter:

(iv)

(a)

Abridged profit and loss

(b)

Leverage and liquidity summary

Within 90 days of the end of each financial quarter for the
first two full financial quarters. Thereafter, within 60 days of
the end of each financial quarter:
(a)

Quarterly management accounts

(b)

Abridged profit and loss including business unit
and geographic breakdown, and variance to prior
year

6

(c)
(v)

Within 10 days of posting quarterly financial information:
(a)

(vi)
(vii)

Annual forecast and reconciliation to annual
forecast

Management call (Q&A)

Exit reports (in accordance with section 22 below)
Other information reasonably requested in relation to any
consent or matter requiring consideration in accordance with
Part C.

Supervising Financiers
(i)

All information provided to Reporting Financiers

(ii)

“Flash Report” containing key management information in
draft form. Delivered as soon as available (all reasonable
endeavours obligation) and by no later than the date falling
45 days after the end of each calendar month, for the first full
financial quarter. Thereafter, delivered as soon as available
and by no later than the date falling 30 days after the end of
each calendar month:

(iii)

19. General Undertakings

(a)

Abridged profit and loss

(b)

Liquidity summary

(c)

Monthly performance versus budget (following
annual forecast release)

(d)

Operational KPIs

Within 60 days of the end of each calendar month, for the
first two full financial quarters. Thereafter, within 45 days of
the end of each calendar month:
(a)

Monthly management accounts

(b)

Abridged profit and loss including business unit
and geographic breakdown, and variance to prior
year

(c)

Restated Flash Report (if applicable)

(iv)

Exit reports (in accordance with section 22 below)

(v)

Minutes of Holdco Board (as soon as reasonably practicable
when available)

(vi)

Other information reasonably requested in relation to any
consent or matter requiring consideration in accordance with
Part C

(i)

Holdco to be subject to customary undertakings including
holding company covenants, no financial indebtedness other
than Priority Holdco Debt, a negative pledge, arms’ length
transactions with affiliates, no material amendments to
constitutional documents, compliance with laws and
sanctions / AML / KYC (in each case, subject to customary
exceptions).

(ii)

All distributions to the Trust that holds the shares in Holdco
7

shall be made via Opco and Holdco.
(iii)

No additional entities to be inserted between Holdco and
Opco / anti-layering protection.

Procurement obligations with respect to Opco and its subsidiaries,
including restrictions on further indebtedness and security, as
described in Part C.
20. Corporate governance
undertakings

specific

21. Exit

See Part C of this term sheet.

Exit to include:
(i)

Sale of Opco

(ii)

Merger of Opco

(iii)

Listing of Opco

(iv)

Refinancing of Holdco Facilities.

Unless the Super Majority Reporting Financiers agree, in an Exit
scenario, all Financiers must be given the option to receive cash
consideration (of equivalent value to any non-cash consideration
made available) and the aggregate cash consideration must be
sufficient to discharge all amounts owned by items 1 and 2 of the
Cash Sweep, along with all amounts owed to Financiers that elect to
receive cash consideration.
22. Exit Milestones and reporting

Initial Milestone
By no later than the first anniversary post Completion, Holdco to:
(i)

commence Exit process (if not already commenced); or

(ii)

provide a report to Reporting Financiers explaining why
Holdco has not done so.

Secondary Milestone
By no later than the second anniversary post Completion , Holdco to:
(i)

commence Exit process (if not already commenced); or

(ii)

provide a report to Reporting Financiers explaining why
Holdco has not done so.

Third Milestone
By no later than the third anniversary post Completion, Holdco to:
(i)

commence Exit process (if not already commenced); or

(ii)

provide a report to Reporting Financiers explaining why
Holdco has not done so.

Majority Reporting Financiers can require Holdco to use all
commercially reasonable endeavours to pursue an Exit, by such
means as the Majority Reporting Financiers may at that time
determine, if no Exit process commenced.
Reporting
Holdco to confirm in writing to Reporting Financiers and Supervising
Financiers that an Exit process has commenced, and provide updates
8

as to the status, timing, and projected outcomes of an Exit process:
(i)

to Reporting Financiers : at least quarterly, and as soon as
reasonably practicable following material developments.
Holdco shall not be required to provide any information to
Reporting Financiers which (in its reasonable opinion) could
reasonably be expected to compromise the Exit process , and
may delay reporting where it concludes that a report could
reasonably be expected to compromise the Exit process ; and

(ii)

to Supervising Financiers : at least monthly, and as soon as
reasonably practicable following material developments.
Supervising Financiers will receive highly confidential
information, which will be subject to strict confidentiality
provisions.

Conflicts of interest
No Financiers shall be prevented from bidding to acquire all or any
part of the Holdco Group, financing any such bid, or otherwise being
involved in an Exit. Long form documentation will include customary
conflict of interest protections.
23. Limited recourse / non-petition

Customary limited recourse and non-petition language to apply,
subject to limited carve-outs where Holdco Facilities have matured,
no Exit has been implemented and no extension to maturity has been
agreed.
Residual amounts outstanding under the Holdco Facilities will be
released in a tax efficient manner following an Exit approved in
accordance with the Holdco Facilities to permit the solvent and
timely winding up of Holdco.

24. Representations and warranties

Customary for a facility of this nature.

25. Events of Default

Limited events of default, to include:
(i)

cash received by Holdco not applied in accordance with
waterfall (subject to one-month grace period);

(ii)

insolvency events (at Opco or Holdco); and

(iii)
26. Transfers and assignments

cross-acceleration with Opco Facilities.

No Holdco consent required for assignments or transfers unless the
transfer or assignment is to an industrial competitor, trade
counterparty or to a person engaged in a material dispute with Holdco
or any of its subsidiaries.
Minimum transfer amount to a permitted transferee or assignee: USD
1,000,000 (or a Financier’s total commitments if less). No
requirement for transfers or assignments to be a multiple of USD
1,000,000.

27. Mandatory Offer

If a Financier or group of Financiers who are party to a formal
cooperation, control, or similar agreement (other than, for the
avoidance of doubt, the Holdco Finance Documents or the Opco
Finance Documents) (such Financier or group of Financiers, the
“Acquirer”) acquires or offers to acquire over 50% of the total
9

amount of commitments under the Holdco Facilities (a “Control
Trigger”), the Acquirer shall offer to acquire the commitments of
each other Holdco Financier in full (a “Mandatory Offer”).
For the avoidance of doubt, no Holdco Financier shall be required to
accept a Mandatory Offer.
The consideration payable under the Mandatory Offer shall be:
(i)

equal to the highest consideration;

(ii)

in the same form; and

(iii)

subject to the same payment terms,

as offered by the Acquirer to any Financier at the time of the Control
Trigger or (if higher) during the preceding 12 months. If no such
terms are available (for example, because the Control Trigger results
from one or more Financiers entering into a cooperation, control, or
similar agreement), the Mandatory Offer shall be for such amount in
cash as an independent investment bank, major international
accountancy firm, or other independent expert determines is the fair
market value of the Holdco Facilities commitments to be acquired, to
be paid promptly following acceptance of the Mandatory Offer.
28. Publicity and Confidentiality

The finance documents and materials provided to Unrestricted
Financiers will be made publicly available by the Holdco Group on
its website.
Information provided to Reporting Financiers will be subject to
LMA-style confidentiality provisions.
Supervising Financiers will not be permitted to disclose additional
confidential information provided to them in their capacity as
Supervising Financiers (i.e., over and above that which they receive
as Reporting Financiers). Transferees or assignees who become
Supervising Financiers, or Financiers who subsequently elect to
become Supervising Financiers, will be entitled to receive all
information provided to Supervising Financiers from the Holdco
Group.

29. Amendments and waivers

See Annex II. Snooze-you-lose and defaulting lender provisions to
apply.

30. Governing law and jurisdiction

English law and ADGM courts .

PRIORITY HOLDCO DEBT
31. Amount and purpose

Holdco to be permitted to incur up to USD 250m, or such higher
amount as the Super Majority Reporting Financiers may agree if:
(i)

a default has occurred and is continuing under the Opco
Facilities Agreement;

(ii)

the default can be cured by the provision of additional equity
or subordinated loans to Opco, which will then be applied to

10

prepay the Opco Facilities; and
(iii)

the net proceeds borrowed will be applied solely for that
purpose.

(the amount so incurred, “Priority Holdco Debt”).
32. Financiers

Supervising Financiers to be entitled (though not required) to provide
Priority Holdco Debt.
Supervising Financiers may syndicate Holdco Priority Debt to other
Financiers, for which they will be entitled to receive a syndication
fee.
Holdco will use all commercially reasonable efforts to ensure that
both commercial and Islamic tranches are made available.

33. Interest / profit

Interest rate / profit to be no higher than Opco Facilities + 2.5% p.a.
unless Priority Holdco Debt is offered / syndicated to all Reporting
Financiers.

34. Repayment

Same as Holdco Facilities.

35. Ranking

Senior to Holdco Facilities. Structurally subordinated to the Opco
Facilities.

36. Voting rights

Priority Holdco Debt will carry no voting rights, other than for
matters directly affecting the Priority Holdco Debt.
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PART B: OPERATING GROUP DEBT

OPCO FACILITIES
Parties
1.

Borrower/Primary Obligor

A newly incorporated company established under the laws of Abu
Dhabi Global Market (“Opco”).

2.

Other Obligors

Opco and material subsidiaries to be agreed.

3.

Backstop

USD 200m backstopped by certain financial institutions to ensure full
amount of primary facility raised, in exchange for a market rate fee.
Marketing process in respect of the Opco Facilities will occur to
obtain the best terms available in the current market. 8
The facilities may be conventional, Islamic or a combination of both
with security over substantially all of the assets of the Obligors subject
to customary agreed security principles and Islamic financing
structuring requirements.

4.

Pre-emption Right

5.

Agent / Investment
Security Agent

The AFF financiers will have an opportunity to participate in the Opco
Facilities in accordance with pre-emption rights agreed in the AFF.
Agent/

A Financier or an independent third party.

Economic Terms
6.

Amount

Primary facility: Up to USD 200m plus the amount required to repay
AFF rolled up commitments not converted to commitments under the
Holdco Facilities up to USD 50m (note milestone for AFF lenders to
submit Exit Instrument election in clause 4.7 of the Voting Support
Agreement).
Incremental facility (Saudi JV): USD 150m

7.

Purpose

Primary facility: Repay AFF and certain secured indebtedness, meet
restructuring costs and provide liquidity for operations.
Incremental facility: Provide bridge to receipt of disposal proceeds .

8.

Interest / Margin / Profit

No more than sum of:
(i)

Margin plus

(ii)

EIBOR,

where Margin constitutes of 5% p.a. (cash pay) and PIK interest of 5%
p.a..

8

Note: This Part B outlines the terms to be set out in the term sheet relating to the backstopped facility.
Pricing may be improved as part of a corresponding marketing process.
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If EIBOR rate determination is less than 1% p.a., EIBOR shall be
deemed to be 1% p.a..
9.

Final Maturity Date

Five years from Completion

10. Mandatory prepayment

Mandatory prepayment events to be limited to (a) illegality; (b)
change of control (which, for the avoidance of doubt, shall not include
a Financier acquiring over 50% of the Holdco Facilities); (c) other
customary prepayment events to be agreed in long form
documentation (including certain disposal proceeds or insurance
recoveries subject to customary exceptions, de minimis baskets and a
lender prepayment waiver mechanism)

11. Voluntary prepayment

Permitted with non-call fees and notice requirements

12. Permitted
payments

Permitted shareholder payments to include:

shareholder

(i)

USD [12.5]9 m basket for cash pay interest in respect of the
Holdco Facilities;

(ii)

customary baskets for administrative costs, etc.; and

(iii)

other shareholder payments subject to a leverage test, a
liquidity test (USD 50m threshold with a forward-looking
element) and no default

Other Terms
13. Information undertakings

Consistent with information package for Reporting Financiers

14. General undertakings

As per Agreed Form documents (see paragraph (b) of ‘Restructuring
Milestones’ in clause 1.1 of the Voting Support Agreement)

15. Representations and
warranties

As per Agreed Form documents (see paragraph (b) of ‘Restructuring
Milestones’ in clause 1.1 of the Voting Support Agreement)

16. Events of Default

As per Agreed Form documents (see paragraph (b) of ‘Restructuring
Milestones’ in clause 1.1 of the Voting Support Agreement)
Must include:
(i)

equity cure rights for breach of financial covenants (if any)
and non-payment of interest; and

(ii)

customary grace periods for a facility of this type.

17. Transfers and assignments

Customary company consent rights to be included

18. Governing law and jurisdiction

English law and ADGM courts
Security to be governed by UAE law for onshore assets

9

Note: Assumes total Holdco Facilities Commitments of USD 2.25bn and subject to further tax analysis
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PART C: CORPORATE GOVERNANCE
Holdco
1.

Overview

Holdco will be an 'orphan entity' whose equity is held on trust by a
trust company 10 (the “Trust”). For so long as the Holdco Facilities
remain outstanding, the beneficiaries of the Trust will be the Holdco
Financiers. Once the Holdco Facilities are repaid, the residual value in
the Trust (restricted to nominal share capital of c. USD 100 as a result
of variable interest capturing economic upside) will be applied for
charitable purposes.
The governance arrangements will be set out in (a) the Holdco
Facilities Agreement; (b) a group governance agreement (the
“Governance Agreement”) between the Trust, Holdco, the Financiers
and Opco; and (c) Holdco's articles.
Matters that would typically require approval as shareholder reserved
matters will require approval under the Holdco Facilities / the
Governance Agreement. The consent of the Holdco Board will be
required in respect of certain board reserved matters (see section 4).
The Holdco Board will be the Holdco Group’s main governing body
and the executive management team (through the CEO) will report to
it.
Any Exit will occur at the level of Opco to ensure that it is controlled
by the Holdco Board and, in certain circumstances, the wider body of
Reporting Financiers (or, if applicable, any of their permitted
transferees) through the undertakings in the Holdco Facilities /
Governance Agreement.

2.

Trust

The Trust will only be required to approve matters that the law
requires it to (e.g. amending articles; approving accounts) or to give
effect to decisions under the Holdco Facilities / Governance
Agreement or of the Holdco Board and (in any case) only if already
approved in principle by the Holdco Board and if applicable the
requisite majority of Holdco Financiers .

3.

Board

Board composition
Reporting Financier rights to nominate directors to be controlled
through the Holdco Facilities and given effect through the Governance
Agreement and/or articles of Holdco.
Board to consist of seven non-executive directors and (on a non-voting
basis) the CEO11 . Non-executive directors to be nominated and
appointed in the following manner:

10

Note: Trust company is expected to be Walkers Fiduciary Limited.

11

Note: Customary provisions to permit voting directors to discuss matters without CEO e.g. where these
concern his/her terms of appointment/role.
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Minority Director: Reporting Financiers who do not have an
individual right to nominate a director in accordance with the
provisions below will (collectively) be entitled to nominate a director
(the “Minority Director”). The relevant Reporting Financiers may
submit potential candidates to the Holdco Board and a shortlist of
three names shall be selected and vetted by the other Holdco Board
members with all Reporting Financiers other than those with separate
appointment rights able to vote. The candidate with the most votes
will be selected. The Majority Reporting Financiers (excluding, for
these purposes, any Nominating Financiers (as defined below)) shall
be entitled to require the appointment of a replacement Minority
Director.
Nominating Financiers: Each Reporting Financier who (when taken
together with its Affiliates and Related Funds) holds over 10% of the
Holdco Facilities will be entitled (but shall not be required) to
nominate directors (each Reporting Financier who elects to make
nominations being a “Nominating Financier”; and each director so
nominated a “10% Director”):
Number of nominees: Each Nominating Financier shall be
entitled to nominate 1 director for each 10% of the Holdco
Facilities that it holds, up to a maximum of 3 directors (the
“Nominations Cap”). As a result, no Financier shall be
entitled to appoint the majority of the Holdco Board.
Additional Nominating Financiers: If there are too few
Nominating Financiers to nominate six members to the
Holdco Board, whether because eligible Financiers elect not
to make nominations, Nominating Financiers are prohibited
from making further nominations by the Nominations Cap, or
because there are too few Nominating Financiers (each a
“Director Deficit Event”), the Reporting Financier with the
largest holding of the Holdco Facilities who does not
otherwise have a right to nominate shall be a Nominating
Financier for so long as the Director Deficit Event persists.
Excess Nominating Financiers: If the Nominating Financiers
would have the right to nominate more than six directors, the
Nominating Financier(s) with the smallest holding(s) of the
Holdco Facilities shall cede their right to make a nomination
so that the Nominating Financiers shall in total have the right
to nominate six directors.
Assignments and Transfers : If, after giving pro forma effect
to a proposed assignment or transfer of a Nominating
Financier's commitments, a Nominating Financier would no
longer be entitled to nominate the number of directors that it
has nominated, the Nominating Financier shall:


provide notice to Holdco and the Agent at least one
month prior to the settlement of such an assignment or
transfer (a “Transfer Notice”); and



procure (i) the resignation of such number of its
nominated directors as is necessary to ensure that it has
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nominated only such number of directors as it is entitled
to appoint, with effect upon a replacement director being
appointed in accordance with the below; and (ii) that any
resigning director continues to act reasonably until they
are replaced in accordance with “Timing” below.
Timing: Nomination rights are to be based on an assessment of
Nominating Financiers' percentage holdings of the Holdco Facilities
on each anniversary of Completion and (if applicable) on the date of
any Transfer Notice. New appointments / resignations to reflect
changes in holdings (and therefore nomination rights) will take place
annually and (if applicable) following receipt of a Transfer Notice.
Appointment: Governance Agreement to require the Trust to appoint
nominees who are nominated in accordance with the Holdco Facilities.
Directors may be Financier personnel or externals nominated by
Financiers. Customary appointment criteria to apply, including in
respect of skills, experience and conflicts.
Voting
Each director (other than the CEO who will be a non-voting director)
will have one vote (no weighted voting to apply).
Chair
The Chair is to be nominated from amongst the directors by the
Nominating Financier with the largest holding, subject to approval by
four out of the six remaining directors. The Chair will not have a
casting vote.
Board meetings
Holdco Board meetings to be convened on a monthly basis for the first
6 months after closing and 5 to 6 times per year thereafter. Meetings
shall be held in ADGM 12 and as the Holdco Board may otherwise
agree.
Quorum to be a simple majority of the Holdco Board.
Other
Opco's CFO will have a standing invitation to attend Holdco Board
meetings (but will not be a director of Holdco and will not have voting
rights).
Committees of the Holdco Board to include remuneration, nomination
and audit committees (others TBC, e.g., safety) and to comprise at
least two 10% Directors and the Minority Director.
Each non-executive director will receive a market rate fee on a
quarterly basis and be entitled to reimbursement of all reasonable costs
and expenses properly incurred in connection with their office. The
Opco Facilities will need to permit Opco to upstream cash to pay these
amounts.

12

Note: Subject to tax structuring additional jurisdictions may be included in long form documentation

16

4.

Board Reserved Matters and
Holdco
Facilities
Reserved
Matters

Reserved matters to require approval by:
(i)

a majority decision of the Holdco Board (super-majority (e.g.
5) for certain items); or

(ii)

for certain matters, Majority / Increased Majority / Super
Majority of Reporting Financiers under the Holdco Facilities /
Governance Agreement.

Annex II sets out a matrix of reserved matters and a split between
those that require approval of the Holdco Board and those that require
approval under the Holdco Facilities (some may require both).
5.

D&O Cover

Holdco Board to benefit from customary D&O insurance and
indemnity from the Opco Group.

6.

Costs

Opco will agree to meet the costs of the holding and governance
structure pursuant to the Governance Agreement and undertake not to
enter into any agreement (including under the Opco Finance
Documents) which would restrict its ability to make such payments.

Company
7.

Overview

The board of Opco will be responsible for principal operating
decisions (subject to certain reserved matters which require approval
under the Holdco Facilities / Governance Agreement).

8.

Board / Executive
Management

The executive management team shall be appointed as directors of the
board of directors of Opco and shall include:

9.

Reserved Matters

(i)

CEO to be appointed by the Holdco Board

(ii)

CFO to be appointed by the Holdco Board

(iii)

Chief Transformation Officer to be appointed by Holdco
Board

(iv)

Internal Auditor to be appointed by the Holdco Board, and
report both to the CEO and the Holdco Board

As per the reserved matters which require approval under the Holdco
Facilities / Governance Agreement, outlined above and at Annex II.

17

ANNEX I: STRUCTURE CHART

Beneficial ownership of shares while
Holdco Facilities are outstanding

Holdco Facilities

Holdco*

Holdco Facilities share pledge

O pco Facilities

Opco

Operating
group**

Notes
* Holdco is an “orphan” entity, whose shares are held on trust (1) for the Holdco Financiers (while the Holdco Facilities are outstanding); and
then (2) once the Holdco Facilities have been repaid / discharged in full (including any variable interest / profit to capture upside potential) for
charitable purposes.
** Local nominees may be required to hold certain assets (e.g. real estate)
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ANNEX II: RESERVED MATTER MATRIX

Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)

Super majority
(5/7)

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%

Super Majority
Reporting
Financiers >75%

A: OPCO LEVEL
Material Corporate Transactions
Disposals: less than $50m (but in excess
of $5m) over lifetime of Holdco
Facilities



Disposals: in excess of $50m (but less
than $100m) over lifetime of Holdco
Facilities



Disposals: in excess of $100m (but less
than $250m) over lifetime of Holdco
Facilities



Disposals: in excess of $250m (but less
than $500m) over lifetime of Holdco
Facilities



Disposals: in excess of $500m (even if
falling short of an Exit) over lifetime of
Holdco Facilities



13









Note: To be confirmed on the basis of local law requirements applicable to Holdco.
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Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)
Acquisitions of assets not acquired by
Holdco or its subsidiaries owing to a
failed DOCA, funded by commitments
under Holdco Facilities that are less than
or equal to the Holdco Facilities
commitments that would have been
available to the Unsecured Creditors of a
DOCA Company (as defined in the
Restructuring Term Sheet) had the
relevant DOCA been approved.
Acquisitions of assets not acquired by
Holdco or its subsidiaries owing to a
failed DOCA, funded by commitments
under Holdco Facilities that are greater
than the Holdco Facilities commitments
that would have been available to the
Unsecured Creditors of a DOCA
Company (as defined in the
Restructuring Term Sheet) had the
relevant DOCA been approved.
Acquisitions (other than of assets not
transferred as a result of a failed DOCA)
and JVs in an aggregate amount above
$20m up to $40m (in aggregate) in a
cumulative 3-year period

Super majority
(5/7)

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%

Super Majority
Reporting
Financiers >75%
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Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)
Acquisitions (other than of assets not
transferred as a result of a failed DOCA)
and JVs in an aggregate amount above
$40m (in aggregate) in a cumulative 3year period
Capex spend above $5m up to $10m
above budget a year14

Super majority
(5/7)

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%



Super Majority
Reporting
Financiers >75%





Capex spend above $10m up to $20m
above budget a year





Capex spend above $20m above budget
a year











Share redemptions / buybacks /
issuances / alterations at Opco or
subsidiaries 15 (to be prohibited at
Holdco)
Entering into, materially changing or
terminating any non-financial contract
with a value in excess of $10M



14

Long form documentation to provide explanatory report on Capex spend above budget to be submitted to the board

15

Carve-outs for permitted intra-Group reorganisations to be included in long form documents
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Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)

Super majority
(5/7)

Instigation or settlement of any
litigation, arbitration or other
proceedings relating to pre-restructuring
activities, with a value in excess of
$5M 16
Instigation or settlement of any
litigation, arbitration or other
proceedings with a value in excess of
$5M 17

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%

Super Majority
Reporting
Financiers >75%





Incurrence of Indebtedness18
Incurrence of debt above $20m up to
$40m (in aggregate) in a cumulative 3year period



Incurrence of debt: more than $40m in
aggregate in a cumulative 3-year period
Hedging

16

17

18







Note: unrelated to litigation related to historic fraudulent events.
Note: unrelated to litigation related to historic fraudulent events.
For the avoidance of doubt, excludes real estate leases other than where entered into primarily as a means of raising finance.
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Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)

Super majority
(5/7)

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%

Super Majority
Reporting
Financiers >75%

Granting of Security
Granting of security in respect of a
payment obligation above $20m up to
$40m (in aggregate) in a cumulative 3year period



Granting of security in respect of a
payment obligation above $40m (in
aggregate) in a cumulative 3-year period





Waivers and Amendments: Opco Facilities
Initiation of certain waivers or
amendments under Opco Facilities
Agreement which would require
majority Opco financier consent



Initiation of certain waivers or
amendments under Opco Facilities
Agreement which would require super
majority/ all Opco financier consent



Personnel and Policies
Hiring and Firing of CEO, CFO, and
Chief Transformation Officer
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Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)

Super majority
(5/7)

Delegated Authority Framework
(“DAF”) to be agreed between
management and Holdco Board and
constitutionally enshrined in Opco’s
articles. Changes to the DAF or
decisions outside of the DAF



Management incentive plans for Opco
directors, employees 19



Approval of key policies

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%

If applicable



B: HoldCo Group Level
Exit and Maturities
Appointment of advisers for Exit



Proposal of recommended Exit strategy



Exit at a valuation which yields
estimated net cash proceeds higher than
100% for the Holdco Facilities size20

19

20



MIP to be agreed pre-closing
Subject to Opco and Holdco size. TBC if HoldCo size Day-1 or as at expected sale date.
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Super Majority
Reporting
Financiers >75%

Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)

Super majority
(5/7)

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%

Super Majority
Reporting
Financiers >75%

Exit at a valuation which yields
estimated net cash proceeds above
85%21 for the Holdco Facilities size, but
below [100]%



Exit at a valuation which yields net cash
proceeds below [85]% 22 for the Holdco
Facilities size





Exit which results in receipt of non-cash
consideration (i.e., merger, IPO, etc.)
without a cash consideration option of at
least equivalent value





Exit at any valuation once the first
maturity extension option has been
opted for, provided independent fair
value assessment has been carried out



Extend maturity of Holdco Facilities by
one year







21

85% equivalent to $1.91bn debt at HoldCo (assuming $2.25bn facility), after full repayment or discharge of Opco facilities.

22

85% equivalent to $1.91bn debt at HoldCo (assuming $2.25bn facility), after full repayment or discharge of Opco facilities
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Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)
Extend maturity of Holdco Facilities by
additional year (i.e. two-years in total)

Super majority
(5/7)

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%



Super Majority
Reporting
Financiers >75%



Waivers/Amendments: Holdco Facilities
Waivers or amendments under Holdco
Facilities Agreement requiring Majority
Reporting Financier consent



Waivers or amendments under Holdco
Facilities Agreement requiring Increased
Majority Reporting Financier consent









Waivers or amendments under Holdco
Facilities Agreement requiring Super
Majority / All Financier consent

(Note: certain
limited consents
(e.g. amendments to
the priority of debt,
and the amendments
clause) to require all
Financier consent)



EPM Re-Run





C: Whole Group Level
Policies and Approvals
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Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)
Approval of / changes to budget,
approved business plan or operating
business strategy 23

Super majority
(5/7)

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%

Super Majority
Reporting
Financiers >75%



Approval of accounts





Changes to auditors, or changes to
accounting policies





Board committees (constitution and
delegation of powers)



Announcements (outside OCB)



Restructuring/Insolvency
Changes to domicile, centre of main
interests, or tax residency (outside OCB)
Incorporating any new Group company
(outside OCB)




Altering memorandum or articles of
association of Opco and its subsidiaries

23





Note: as distinct from Exit Strategy.
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Reserved matter

Holdco board approval required
under Governance Agreement

Simple majority
(4/7)

Super majority
(5/7)

Increased Majority
Reporting
Financiers >66.6%

Statutory
threshold to
apply

Majority Reporting
Financiers >50%

Altering memorandum or articles of
association of Holdco
Commencing or consenting to
bankruptcy, winding-up or dissolution of
any Group company (outside OCB)

Financier Approval required under Holdco Facilities

Holdco
shareholder
approval
required under
law13

Super Majority
Reporting
Financiers >75%







To be subject to a de minimis net asset
amount
Proposing any scheme of arrangement,
company voluntary arrangement, deed
of company arrangement, or analogous
procedure (without prejudice to approval
thresholds for the relevant procedure)


(Unless Holdco
Facilities extended –
in which case
Holdco Board to be
entitled to propose
scheme)
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SIGNATORIES
THE COMPANY
Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of NMC Healthcare LTD (in administration)
acting as its agent and without any personal liability

[Signature page to the Voting Support Agreement]

THE ADMINISTRATORS

Signature: ......................................................................
Name:
......................................................................
Administrator on behalf of each of the Administrators

[Signature page to the Voting Support Agreement]

THE DOCA COMPANIES
Al Zahra Pvt. Hospital Company LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Al Zahra Pvt. Hospital Company LTD (in administration)
acting as its agent and without any personal liability

Bait Al Shifaa Pharmacy LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Bait Al Shifaa Pharmacy LTD (in administration)
acting as its agent and without any personal liability

Eve Fertility Center LTD (in administration)

Signature: ......................................................................

Name:
......................................................................
Administrator
On behalf of Eve Fertility Center LTD (in administration)
acting as its agent and without any personal liability

[Signature page to the Voting Support Agreement]

Fakih IVF Fertility Center LTD (in administration)

Signature: ......................................................................

Name:
......................................................................
Administrator
On behalf of Fakih IVF Fertility Center LTD (in administration)
acting as its agent and without any personal liability

Fakih IVF LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Fakih IVF LTD (in administration)
acting as its agent and without any personal liability

Grand Hamad Pharmacy LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Grand Hamad Pharmacy LTD (in administration)
acting as its agent and without any personal liability

Hamad Pharmacy LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Hamad Pharmacy LTD (in administration)
acting as its agent and without any personal liability

[Signature page to the Voting Support Agreement]

N M C Provita International Medical Center LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of N M C Provita International Medical Center LTD (in administration)
acting as its agent and without any personal liability

NMC Royal Hospital LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of NMC Royal Hospital LTD (in administration)
acting as its agent and without any personal liability

NMC Royal Hospital LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of NMC Royal Hospital LTD (in administration)
acting as its agent and without any personal liability

NMC Royal Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of NMC Royal Medical Centre LTD (in administration)
acting as its agent and without any personal liability

[Signature page to the Voting Support Agreement]

N M C Specialty Hospital LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of N M C Specialty Hospital LTD (in administration)
acting as its agent and without any personal liability

NMC Healthcare LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of NMC Healthcare LTD (in administration)
acting as its agent and without any personal liability

NMC Specialty Hospital LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of NMC Specialty Hospital LTD (in administration)
acting as its agent and without any personal liability

New Medical Centre LTD (in administration)
Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of New Medical Centre LTD (in administration)
acting as its agent and without any personal liability
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New Medical Centre LTD (in administration)
Signature: ......................................................................

Name:
......................................................................
Administrator
On behalf of New Medical Centre LTD (in administration)
acting as its agent and without any personal liability

New Medical Centre Pharmacy LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of New Medical Centre Pharmacy LTD (in administration)
acting as its agent and without any personal liability

New Medical Centre Pharmacy LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of New Medical Centre Pharmacy LTD (in administration)
acting as its agent and without any personal liability

New Medical Centre Specialty Hospital LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of New Medical Centre Specialty Hospital LTD (in administration)
acting as its agent and without any personal liability
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New Medical Centre Trading LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of New Medical Centre Trading LTD (in administration)
acting as its agent and without any personal liability

New Pharmacy Company LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of New Pharmacy Company LTD (in administration)
acting as its agent and without any personal liability

New Sunny Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of New Sunny Medical Centre LTD (in administration)
acting as its agent and without any personal liability

NMC Holding LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of NMC Holding LTD (in administration)
acting as its agent and without any personal liability
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NMC Royal Family Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of NMC Royal Family Medical Centre LTD (in administration)
acting as its agent and without any personal liability

NMC Royal Womens Hospital LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of NMC Royal Womens Hospital LTD (in administration)
acting as its agent and without any personal liability

Reliance Information Technology LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Reliance Information Technology LTD (in administration)
acting as its agent and without any personal liability

Sharjah Pharmacy LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Sharjah Pharmacy LTD (in administration)
acting as its agent and without any personal liability
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Sunny Al Buhairah Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Sunny Al Buhairah Medical Centre LTD (in administration)
acting as its agent and without any personal liability

Sunny Al Nahda Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Sunny Al Nahda Medical Centre LTD (in administration)
acting as its agent and without any personal liability

Sunny Dental Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Sunny Dental Centre LTD (in administration)
acting as its agent and without any personal liability

Sunny Halwan Speciality Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Sunny Halwan Speciality Medical Centre LTD (in administration)
acting as its agent and without any personal liability
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Sunny Maysloon Speciality Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Sunny Maysloon Speciality Medical Centre LTD (in administration)
acting as its agent and without any personal liability

Sunny Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Sunny Medical Centre LTD (in administration)
acting as its agent and without any personal liability

Sunny Sharqan Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Sunny Sharqan Medical Centre LTD (in administration)
acting as its agent and without any personal liability

Sunny Specialty Medical Centre LTD (in administration)

Signature: ......................................................................
Name:
......................................................................
Administrator
On behalf of Sunny Specialty Medical Centre LTD (in administration)
acting as its agent and without any personal liability
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